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The Hague Trusts Convention

The alm.of this contribution is to trace the broad outlines of the H
Convention of July 1+, 1985 on the Law Applicable to Trusts atnde af“_e
Recognition (“Hague Trusts Convention” or “HTC”). Only the n? i
porl:nt proyision.s of the Convention will be discusse.d. WZ will b: 31:1;:::
e e e e ek P
te | . ation wi 1 i
existing framework in private law, in order to l?lau:eg lfaislii)btlea:oa tg:CF ffhe
th-e treatment of trusts in tax law. We will illustrate sor;e ques’tions raiSISd n
private law in light of Swiss law. These are traditional questions whichse ise
inall .States not familiar with trusts, in particular because it is not ossib:ilrlse
constitute a trust in their internal law. In Switzerland, the Hap e T o
C;onvenuon_recfently entered into force. Its applicatim; has notguet ven
rise t0 any significant case law. Its entry into force involved an amyendglven
Ef the Pfrlvati1 In;er;atilonal Law Act (“Swiss PILA”), but not of priv::lt(lan lea::
xcept for the Federal Debt Enforcement and Bankruptcy Act (“Swi
DEBA?”). The Civil Code (“Swi )1 1 PLcy At Lo
not yet been adapted to tal«(:e t:’vli::sci:rio)alcncgs:tl.c ularbas,suangely enovgh

Scope of Application of the Convention

Material Scope of Application

e scop - of application of the Hague Trusts Convention is limited to pri-
< international law. It establishes conflicts rules in two particular fields:
the law applicable to trusts, and (2) the recognition of trusts (Article 1
TC). The objectives of this Convention are to facilitate the determination
the law applicable to a trust and to allow the recognition ipso jure of a
st constituted in a foreign State.
The Convention can be ratified both by a State whose law allows the
onstitution of a trust and by a State under whose law the trust is unknown.
It has no effect on the internal law of the contracting States. The fact that a
State has ratified the Convention does not necessarily imply that it is pos-
sible to constitute a trust in its internal law. For example, Switzerland be-
 came a contracting State of the Convention without it being necessary to in-
 troduce the trust into Swiss internal law. It is thus not possible to constitute

4 trust under Swiss law, even if the institution of the trust exists at the level

of Swiss private international law!. One finds the same situation in the
Netherlands and in Italy: the Convention is in force in these two countries
without it being possible to constitute a trust cither under Dutch law?, or
under Italian law3, Other contracting States have followed another path by

I. The Hague Trusts Convention

The Hague Trusts Convention entered into force on January 1%, 1992. 1
improves legal security at the international level by offeringry riv;te inter.
n.at.lonal law rul.es applicable in the common law countries as l;Vell as ilx?tte}:_
:;:11;11 law countries. In partia.llar, it allows the States in whose legal systerrel
the :rr:::: is unknown to avoid the delicate issue of the characterisation of
The C01.1vent10n has not yet achieved the success expected: it is in for.
FOfiay or.nly in twelve States, the majority in Europe. It should be noted hce
it is not in f.orce in the United States of America and that Hon Kone i tt}? \
only placfe in Asia where it is in force. Although today the I§Ia eg'Il'ls—u .
Convention is almost 25 years old, it continues to be ratified byg:(liditio;ti
States. Everyone agrees that it is a very useful instrument in private intern:-

b

1 The introduction of trusts — or rather of the fiducie, which is its equivalent in the civil law
countries — into Swiss law at the time of the ratification of the Hague Trusts Convention is an
option which was considered for a few years. See Luc THEVENOZ, Trusts in Switzerland:
Ratification of The Hague Convention on Trusts and Codification of Fiduciary Transfers, Zu-
rich 2001; ANDREA BONOMI, “Reconnaissance des trusts, trusts “internes” et fiducie”, in Le
trust en droit international privé — Perspectives suisses et étrangeéres, Geneva/Zurich/Basel
2005, pp. 115-120. The Swiss legislator ultimately gave up on this idea, because it appeared
that the introduction of the trust into Swiss law would have resulted in too long a delay of
the entry into force of the Convention in Switzerland. See Message du Conseil fédéral, du 2
décembre 2005, concernant lapprobation €t Pexécution de la Convention de La Haye relative
& la loi applicable au trust et & sa reconnaissance, FF 2006 561 et seq., No 1.8.2.2.

:  D.W. AerTsEN, De trust - Beschouwingen over invoering van de trust in het Nederlandse
recht. Deventer 2004; S. C. J. J. KorrMann/H, L. E. VERHAGEN, «National Report for
the . <etherlands”, in D. J. Hayton/S. C. J. J. Kortmann/H. L. E. Verhagen (eds), Principles of

Deventer 1999, pp.195-215; M.E. KorppenoL-Larorce/R. J. P.

European Trust Law,
K oTTENHAGEN, “The Institution of the Trust and Dutch Law”, in Netherlands reports to

the fifteenth I nternational Congress of Comparative Law, Bristol 1998, pp. 137-153.

3 Maurizio Lupoi, The Hague Convention, the Civil Law and the Italian Experience, Trust
Law International 2007 pp. 80-88; VINCENZO MARICONDA, Contrastanti decisioni sul trust
interno: nuovi interventi a favor ma sono nettamente prevalenti gli argomenti contro Lammis-
sibilita, Corriere Giuridico 2004 pp.76-93; M. Luroi/T. ARRIGO, “National Report for
Italy”, in D. J. Hayton/S. C. J. J. Kortmann/H. L. E. Verhagen (eds), Principles of European
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1 ne Hague Trusts Convention

taking the opportunity of the ratification of the Convention to introduce
the trust or a similar institution into their internal law. Such is the case for
example for Luxembourg* and San Marino®. Some other States preferred to

first introduce into their internal law the trust or the fiducie — which is its
equivalent in the civil law countries® — before ratifying the Convention.

Such is the case for example for France, which signed the Convention in

1991, but has not yet ratified it”.

Nor does the Convention have an effect on the tax law of the contract-
ing States (Article 19 HTC). Each contracting State can thus adopt its own
tax regulation as regards trusts; the fiscal competence of the contracting
States remains unchanged.

2. Territorial Scope of Application

The Hague Trusts Convention applies erga omnes. A State that has ratified
it can apply it not only within the context of its relationship with another
contracting State, but also within the context of its relationship with a non-
contracting State. The contracting States may however reserve the right to
recognize only trusts governed by the law of another contracting State (Ar-
ticle 21 HTC). To date, no contracting State has made such reservation.

Trust Law, Deventer 1999, pp. 123-129. In 2006, a new Article 2645ter was introduced into
the Italian Civil Code; this provision makes it possible to create, for a maximum duration of
ninety years or until the death of the beneficiary, an estate separate from the estate of a legal
entity. This form of trust can however be used only for real estate or movable assets registered
in a register (e.g. boats or planes).

Loi Juxembourgeoise du 27 juillet 2003 relative au trust et contrats fiduciaires.
5 Legge del 17 marzo 2005 sul’istituto del trust.

See for example Loi luxembourgeoise du 27 juillet 2003 relative au trust et contrats fiduciaires,
and Articles 1260 et seq. of the Quebec Civil Code.

CLauDE Wr1tZ, La fiducie frangaise face aux expériences étrangéres et & la Convention de La
Haye relative au “trust”, Recueil Dalloz 2007 pp. 1369-1374; Hans vaN Loon, “Lactualité
de la Convention de La Haye relative 3 la loi applicable au trust et i sa reconnaissance”, in
Mélanges en 'bonnenr de Mariel Revillard, Paris 2007, pp.323-341; FRANG OIS BARRIERE,
La réception du trust au travers de la fiducie, Paris 2004; PH. Rémy, “National Report for
France”, in D. J. Hayton/S. C. J. ]. Kortmann/H. L. E. Verhagen (eds), Principles of European
Trust Law, Deventer 1999, pp. 131-158. The Loi No 2007-211 du 19 février 2007 instituant la
fiducie introduced the fiducie into the French Civil Code (Articles 2011-2031 French Civil
Code). This institution ~ of which the duration is limited to 33 years ~ is, however, reserved
to legal entities subject to corporation tax. See FREpERIC ZENATI-CASTAING/ THIERRY RE-
VET, Les biens, 3 ed., Paris 2008, pp. 404 et seq. It is possible that the entry into force of this
new law will put the ratification of the Hague Trusts Convention back on the agenda in
France. It should however be made clear that this question was not raised in the course of the
legislative work which led to the adoption of this new law and does not appear to be a topical
issue for the public authorities.
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The Hague Trusts Convention

Article 2(1) HTC describes the mechanism of the trust as follows: “the
legal relationships created — inter vivos or on death — by a person, the settlor,
when assets have been placed under the control of a trustee for the benefit of
a beneficiary or for a specified purpose”. In supplementation of this de-
scription, Article 2(2) HTC specifies which are the essential characteristics
that a legal institution must have to be able to be characterized as a trust

within the meaning of the Convention:

transfer of property of the assets from the settlor to the trustee is ne-
cessary; the settlor can nevertheless preserve certain prerogatives to
the trust assets (Article 2(3) HTC); he can in particular indicate himself
as one of the beneficiaries or reserve the right to recover all or part of
the assets by revoking the trust; the Convention thus applies without
regard to the fact that the trust is revocable or irrevocable;

the trustee must put the trust assets in an estate separated from his per-
sonal estate (Article 2(2)(a) HTC); this estate is called the “trust fund”;
the fact that the estate of the trust is separated from that of the trustee
is a basic element, because it offers a guarantee that the trust assets are

protected from the personal creditors of the trustee (Article 11(3)(a),
(b) and (c) HTC); and

the trustee has not only the power and the duty to manage the trust as-
sets, but also the capacity to dispose of them in accordance with the
terms of the trust and with the applicable law (Article 2(2)(c) HTC);
the trustee must manage the trust assets in the interest of one or more
beneficiaries or for a general interest; he can also be one of the bene-
ficiaries designated by the settlor (Article 2 (3) HTC).

Only legal institutions with these three characteristics can be characterized
as a trust within the meaning of the Convention'?. Any legal institution will
thus be characterized as a trust if it makes it possible for a person (the sett-
lor) to extract assets from his personal estate and to transfer the ownership
of them to another person (the trustee), who must manage these assets in the
interest of a third person (the beneficiary). The settlor can appoint one or
more trustees. He can also nominate a person in whom he has confidence

These same three characteristics were regarded as characteristics of the trust in the Principles
of European Trust Law (PETL). Article I(1) PETL reads: “In a trust, a person called the
“trustee” owns assets segregated from his private patrimony and must deal with those assets

(the “trust fund®) for the benefit of another person called the “beneficiary™ or for the further-
ance of a purpose”.

the trustee must be regarded as the owner of the assets which have
been transferred to the trust by the settlor (Article 2(2)(b) HTC); a

. . L .
ire that the trustee does indeed act in accordance with his will (th
or : . . .
a le)gal institution does not have all three of the;e Ch?rlac;?)sg's[" c1:t
ithi 1 ticle .
1 : within the meaning of Ar '
t be characterized as a trus : . e
s case, the Convention does not apply and the private 1nternat
?
les of the States apply.

Express Trusts

¢ 3 HTC specifies that “the Convention applie.s Oflly to trusts criatid
tarily and evidenced in writing”. It thus applies 1n principle only to

ss trusts. - . N
Trusts declared by judicial decision are excluded in principle from

: 1
I 1 i ase

pe of application. his exclusion covers cons;rucnve trusts in l?(r)nl}l'l (cl: se?

i 12, The Convention s ,
sts as well'2, The

robably covers resulting tru hould not,

osr opinion, apply to the latter, because they axl‘e 1cdeclaredl by gldlc:)l:.lstm
, ar dem -

i nd thus do not result trrom a cle
on on the basis of the law a : s
1 of will of the settlor. Furthermore, resv..lltlng trusts do (nott .r:ize; t,l; 58
i :dence of their constitution (Arti

rement of documentary ev1 : i icle 3 in ine
rve the case in which a con g Stan
C). One should however rese : ot el

1 eclared by judict

tion also applies to trusts
45 declared that the Conven o st e camven-
ision (Arti HTC). To date, the scope ot apphica C

ecision (Article 20 ' wer

ton is extended to this type of trusts in Canada, Hong Kong, Luxembourg,

Monaco and the United Kingdom.

A p E. voN OVERBECK, “Explanatory Report on the 1985 Hag}:e Tr;izse%gr?:eenxzzosx;s:
1 I"Iljll:“:Ha .ue Conference on Private International Law (ed.), Proceeaings 131 g i
11;0” ;‘omeg 1: Trusts — Applicable lat and recognition, The Hague 1985, No47.

sion, :

IlCll[llCllt. I Y re im osed by the Ud € pax -
trusts are prlmanly remedles fOr un]ust en he a p i £ .
r W s actin e facto as a trustee. Ihe COnCCPt Of constructive trusts covers a
cula hcn a person 18 ac 4 d f

2 o of
. :ations. Generally, it is the expression O ) Ro-

wide tan: giesgu:A;AM MorxeaT, Trusts Law, 4% ed., Cambridge 2005, pp- 523‘ ztdseg)’xfor 4

CODSCl;‘!:(;eI.(CE/JOHN Stevens, The Law of Trusts and Equitable Obligations, ”

BERT

2006, pp- 268 et seq. . ‘ N
. OVERBECK (supra, note 11), No51. However, this aqthor appears 59 ffl'ndluctis :{Zsf?nte
’ 'See trasts V:he scope of apl;lication of the Convention. Resu‘ltm.g trusts are }bllc;xotdeterminé
ing tmftf’ lntrust is Eupposed 1o exist in particular cases in whx‘ch it is not possible B e
:izisze‘:tr:\?nty on the basis of the behaviour of the p:lmes with x;e:l[:‘:c:szzta {"‘:: Creatiog °P
i 1 ner o X
- bers of the same family — who is the owner of | tion of &
iglld:éti:u:egakes it possible to give effect to dtfle implicit :vxl:hof ;E:C]c::;::l :; rce>1y e
i e 2
i does not wish to transfer the property to '
IﬁVIo:;Tre(::;iit:z: il)oleap 582 et seq.; PEARCE/STEVENS (supra, note 11), pp. 234 et seq
OF 3 > .
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possible. The principle of favor recognitionis

ts as much as i
of tree Trusts Convention.

C. Recognition of Trusts principle of the Hague

1.  Recognition Ipso Jure of the Existence of a Foreign Trust ..

ect~ of the Recognition
The recognition of a foreign trust is a step similar to the recognition of a for
eign company'. It makes it possible for a foreign trust to have a legal exis
tence in the territory of the recognising State. It is a stage of the reasoning o
private international law which precedes the actual determination of the la
applicable to a trust, or to a company.

The Convention sets up a system of recognition #pso jure of trus
within its contracting States. Any foreign trust!* created in accordance with
the law designated by the Convention is recognised automatically as a trust
in the contracting States (Article 11(1) HTC). Consequently, any trust con- -
stituted according to the law chosen by the settlor (Article 6(1) HTC) or ac-
cording to the law with which it is most closely connected (Article 7 HTC)
is recognised ipso jure as a trust in the contracting States!>. It does not matter
that the law applicable to the trust is not that of a contracting State, since the
Convention is applicable erga omnes'®. As the recognition occurs ipso jure,
it is not necessary to obtain a decision of recognition of an authority.

When a foreign trust cannot be recognised in a State pursuant to Article
11(1) HTGC, its legal existence in the territory of that State will depend on
the private international law rules of that State. For example, a legal institu-
tion that cannot be characterized as a trust within the meaning of Article 2
HTC will be required to be characterized according to the legal categories
existing in the private international law of the forum to determine if it can
be recognised. The process of characterisation can however be avoided by
applying the system of recognition ipso jure established by the Convention
by analogy. Article 14 HTC indeed makes it possible to render more flex-
ible the system of recognition by authorizing its application even when the
conditions fixed in Article 11(1) HTC are not met. This provision thus
makes it possible to recognize a trust which was not constituted according
to the law designated by Articles 6 and 7 HTC, and to recognize as a trust
a legal institution not falling under the concept of trust adopted in Article 2

HTC. It reflects well the main aim of the Convention: to facilitate the re-

: it exists for
f stating that it €x1stS
v ) .. t has the effect o -od that
. ognition of a trus specified tha
- recofding to a foreign law. It should however be sp
urposes acc

.
= " R : : ] . ! ]
i

does not imply T ding to the for-
- -ution of the trust: the fact that a trust ex1sts Zcfci’l: ) vflidity S its
nsntui“ich governs it is sufficient. The questlonh law which governs
dion an be examined thereafter pursuant tK ¢ .el 6 and 7 HTCY.
i N . es
trl:‘slfl%r;;is law will be determined by rileanshoi ! :;:ll: o logal effect L
. N 2 .
. 1 in principle to hav t of ori-
jon enables a trus 1 ¢ its CoUntry
ec?gnlt of the recognising State as in the temto;‘yS :)a e oill be recog-
e;rﬂ:(:}l;i,r words, a trust governed by thli la?: ;‘)as e ee A Morcovers
" lecal effects that 1 T
: al effec : o
. B with the same leg i of aforeign tru
: o Sfrlltt?on specifies some effects that the rﬁcogm?;cting Seates, These
o ntially imply In the territory of all the conmdfy B S avention
uSt1f esse bpeared necessary because a State can
ecifications

g

11 these particular effects to ¢ csuenon o i
According to Article 11(2) HTG, recogmt;::ate bl S e
stitutes a S€ i
- the trust property con , that the S
um, tha;ngl;e suedpin his capacity as trustee and ttil;llat illll - O}frﬁclzfl i
e suli' ‘capacity before a notary or any person alc digrectly o e
o EI'llls : tee must, in particular, be able to apply
. »
city”. The trus '
tetrztc authority to request an entry inap

ublic register in relation to a ftum‘sit
i 1 in the trust fund,
(Article 12 HTCQ). For example, if there is real estate 1n
asset (Artc . .
the trustee must be able to request, hi

See FLORENCE GUILLAUME, Lex societatis — Principes de rattachement des sociétés et correc-
tifs institués au bénéfice des tiers en droit international privé suisse, Zurich 2001, pp. 63 et seq.

e —

; tion LD.1.
By “trust” shall be understood any legal institution falling under the concept of erust adopted v Seg infra, sect!

in Article 2 HTC.

5 See infra, section LD.1.

jon LA.L. . y
18 See supra, secuon ’ e eubes
FP gNcE GUILLAUME, Trust, réserves héréditaires
19 See FLOR

. 33-46.
e s section LAL actuelle 2008, pp

Pratique juridique
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The Hague Trusts Convention

improperly sold by the
. o5 will be able to recover the movable improper
viflzl:f; 1::, illlle ;ua;chaser knew that this asset belonged to a trust fund.

i 1 in hi uisition
: haser was unaware of this fact, he is protf:c‘teq in his acquistti i
e iss CC) and the beneficiaries cannot eXercis

Article 11(3) HTC specifies four particular effects which must result
from the recognition of a foreign trust if the law governing this trust so re-
quires. Three effects arise directly from the segregation of trust assets from
the personal estate of the trustee (Article 2(2)(a) HTC): (1) the personal
creditors of the trustee shall have no recourse against the trust assets (Article
11(3)(a) HTC); (2) the trust assets shall not form part of the trustee’s estate
upon his insolvency or bankruptcy (Article 11(3)(b) HTC); and (3) the trust
assets shall not form part of the matrimonial property of the trustee or his
spouse nor part of the trustee’s estate upon his death (Article 11(3)(c)
HTC). The fourth effect must be seen in relation to the nature of the right
of the beneficiaries to the trust assets. When a trust has been constituted ac-
cording to the law of a common law country, the trust beneficiaries have
“economic ownership” rights to the trust assets (from a civil law point of
view). This right in rem enables them to request that the court order the res-
titution of trust assets which the trustee has disposed of without having the
right to do s0%. The existence of such right to trace trust assets depends on
the law applicable to the trust.

When the law applicable to a trust provides that the beneficiaries have a
right to trace the trust assets, the recognition of this trust implies that the
beneficiaries can exercise this tracing right “when the trustee, in breach of
trust, has mingled trust assets with his own property or has alienated trust
assets” (Article 11(3)(d), first sentence HT'C). However, this tracing right —
which results from the law applicable to the trust - can only be exercised by
respecting the framework imposed by the law determined by the conflict of
laws rules of the forum as regards the right of property (Article 11(3)(d),
second sentence HT'C). That means that the tracing right cannot be exer-
cised against a third-party holder of a trust asset if he is protected by the
law designated by the conflict of laws rules of the forum for the acquisition
of rights in rem. In particular, when the trustee has sold a trust asset to a
third party even though he did not have the right to make this sale accord-
ing to the law applicable to the trust, a beneficiary of the trust can claim this
asset in accordance with the law applicable to the trust only if the purchaser
is not protected by the law applicable to the transfer of property. For exam-
ple, if Swiss law is applicable to the transfer of the property of a movable -
what will be the case when the movable is located in Switzerland (Article
100(1) Swiss PILA) —, the tracing right of the beneficiaries can only be exer-
cised against the purchaser if he has acted in bad faith. In other words, the

¢ tracing ri is asset. _ .
- tracing right over this a B . .
'rI'he limgit ogn the effects of the recognition of a trust in relation to

 ps . A
¢ive rules of the forum in the field of property rights is meniaoneicdt }1::: 1;:‘,
é 15 HTC?.. According to this provision, thellmperatlvle ru ei; gut e
" ' wi

i he conflict rules of the forum can always app'y, .

:l% nlaat:vdaz}l;ficzgl)e to the trust. Such is the case 1n paruC}llar cfon:lit.'lr.l‘;ngatr}tl}e’
eserelating to the transfer of property and th‘e protecn;m odaéf) Il_1 : g ;
ho has acquired a trust asset in good faith (Article 15(1)(d) an .

Exception to the Recognition

. it rust when
rticle 13 HTC lays down an exception to the rgogmp;:n }(,)f tlhjv t e
significant elements are in a closer conneicuin wit th e awith g
. . roion of the trust than
hi rovide for the institution : .
which does not ¥ the terms of the system of connections established

i i isi i ible not to
&y the Convention. More precisely, this provision mal;es ::th posl:Oice o o
«
chognize a trust whose significant elements,d el)lzceﬁ)tb for ; escidence oLt
inistrati tual re
i dministration and the hab1 f th

oplicable law, the place of a . _ e of the

iffstee are m(;re closely connected with States which do not have t
bl

M »

ution of the trust or the category of trust 11‘1\{olvled_ e of a domestic
Article 13 HTC will be apphcable.: sEeFlflcal ly in the e o O
trust, in other words a trust whose s.lgmflc.ant e emet;ts a o by
necti’on with the forum. This provision will be put orw?tutio rI:'of lly by
the contracting States whose law dqes not allt()::}v1 ::1: cz?ssct)ln on o
y ena‘? - the;nfct(;e;;iu 1Se B e vp sircun nt thg impossibility of con-
according to

aw in order to circumve
stituting a trust according to

the law of the State of his domicile. When a

i refuseits r : i : : )
o th the evident intention of circumventing the impera

i foreign law wi \ 2
ltrilfetgra;)v?:ieo;gls of the law of the forum. Article 13 HTC thus reserves the

R
2 See infra, section LD.3.

20 see GUILLAUME (supra,

The fact that the beneficiary has a right in rem with regard to the assets in trust is the element
which makes it possible to distinguish the trust from the fiducie. In the fiducie, only the fidu-

ciary has a right in rem with regard to the assets in the fiduciary estate.

is wi ompanies
2 Concerning the influence of fraus legis with regard to companies,

note 13), pp- 114-188. )
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egory. The choice of law can be express

part for trusts of the “real seat” theory or the réserve du siége fictif with re

of a trust of the chosen cat
gard to companies®,

e settlor has nét chosen the applicable law; or if the chosen law does
1e se

1 . Ar-
with whic 1 it has the closest links (Articles 6(2) and 7(1) HTC). Ar

ive li iteri 1 be taken
2) HTC provides a nonexhaustive list of criteria which can

al

: tS
ttlor, the situs of the trust assets, b
itted b); :;‘: tsreustee and the places where the aims of. the trust aere ﬁﬁt ;
de"sI'sh(::se criteria are placed in decreasing orfier of 1mpo;‘1tarrllsciv.e .

r.th Jess possible to take them into agcount ina co;lpre frisibn i
§ 'el 7HTIC will apply very rarely in practice. This pro Lis trust.
'Al’tlf y pply when the settlor has chosen Swiss law tohcr ei:lst ot
ample a : in Swiss law, such a

£ ible to constitute a trust ; { this out-
ﬁ o Iif(fls‘ constituted and must be 'decléred void. To ’avofst; josely
gbe.er? va S?ble to apply the law with which the trust i1s m ey
e, 1¢ 8 PO ding to Article 7 HTC. This example however app
recte
her theoretical i determine the law applicable to

t up by the Convention to e 6(1
'I‘he SY}SI:Jesﬂilnssicafes zrimadly the law chosen by the setdoll; (Iirht;cciosfas)t
tl’\)lSt td 1 a subsidiary basis the law with which the trllllst ;S e dosig
, and O atter that the
. d 7(1) HTC). It does not m he la .

2 d(gn:;l:z(;(zzzriion( is) not that of a contracting State, since it applies
tsd by

4 omnes™. . : d 7 HTC indicates the law
g If the system of connections of Articles 6 an ory of trust chosen,

2 State which does not allow for 1the thtP?}r’ t?:x;?zfeg 5 HTC). In other
i eases in principle to appiy A ding to
i Cor'lfv e}Tu?:wcof a State not having a legal insutution cort:eSpoélorlgagnce
ords, It the f ¢rust adopted in Article 2 HTC should aPPl}' n acl' ion is
: c
ith the sytstoem of connections set up by the Convention, Its app’?

locked. In this case, the faw applicable to the trust will be determined pur-
cked. ,

¢ this rule is essential
t to the conflict of laws rules of the forum. Even if this ru
warn

b bl b
P

The question of the recognition of a domestic trust raises a fundamen
subquestion: is the mere choice of a foreign law to constitute a trust enoug
to give it an international character and to allow the application of the Con
vention? A great deal of ink has been spilled over this specific question i
Italy?*. The Italian case law, which is abundant, answers it in the affirmativ
Interni trusts constituted by a person domiciled in Italy, who has transferre
assets located in Italy to a trust managed by a trustee also located in Italy in
favour of beneficiaries domiciled in Italy as well, are recognised in Italy. Ita-
lian case law does not allow Article 13 HTC to be cited against the recog-

nition of such trusts, even when the trust deed is written in Italian and is
executed in Italy?. This case law however does not exclude the possibility
that the recognition of a particular trust can be refused — on the basis of Ar-
ticle 13 HTC - if it transpires from the circumstances that the choice of the

applicable law was intended only to evade the law designated by the Italian
conflict of laws rules®.

D. Law Applicable to Trusts
1. Determination of the Trust Law

The Convention enshrines the principle of the autonomy of will: a trust is
governed in principle by the law chosen by the settlor (Article 6(1) HTC).
The only limit to the autonomy of will is that the chosen law must allow the

2 See FLORENCE GuILLAUME, “The Law Governing Companies in Swiss Private Interna-

tional Law”, in P, Sarcevic/P. Volken/A. Bonomi (eds), Yearbook of Private International
Law, Volume VI (2004), pp.251-289, at pp. 263-278.

Decision of the Tribunale di Belluno of 25 September 2002, T ©. AF, 2003, p. 255: “II trust in-
terno & un trust che abbia la localizzazione preponderante (o addirittura esclusiva) dei suoi
beni, la sede, la sua amministrazione e la residenza dei beneficiari e del settlor in un ordina-
mento diverso da quello scelto dalle parti per disciplinarlo™ (The domestic trust is a trust
which has the preponderant (or indeed exclusive) location of its assets, its seat, its administra-

ton as well as the domicile of the beneficiaries and of the settlor in a State other than that
which law has been chosen by the settlor).

3¢ concep

24

2 See Luro1 (supra, note 3), pp.83-84; Maurizio Luror, “The Application of the Hague
Convention in Italy”, in Le trust en droit international privé, Geneva/Zurich/Basel 2005,
pp- 55-61, at p. 58.

-
26

5 . . . . . 7.
See SERGIO Maria CaRBONE, “Trust interno e legge straniera”, in Massimo Dogliott/ ¥  Von OVERBECK (supra, note 11),No7

Alexandra Braun (eds), /! trust nel diritto delle persone e della famiglia: atti del convegno:

N . 1on LA2.
Genova, 15 febbraio 2003, Milan 2003, pp. 25-36, at pp. 31 et seq. 2 See supra, SECt:oM
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2. Scope of .
Pe of Application of the Trust Law ive Rul d Public Poli
perative Rules and Public Policy

trust law governs in principle all questions related not only to the valid-
the trust, but also to the effects of the trust (Article 8 HTC). In parti-
this law governs the distribution of the trust assets (Article 8(2)(i)
and the duration of the trust as well as the possibility of accumulating
come of the trust (Article 8(2)(f) HTC). The Convention however
des several means to make it possible to set aside the trust law when
lication is incompatible with the law of the forum or the law indicated
e conflict rules of the forum.
According to Article 15 HTC, the imperative rules of the law designated
e conflict rules of the forum can always apply, irrespective of the trust
This provision makes it possible to make the extremely important dis-
ion between the law applicable to the trust and the law applicable to
r questions arising in relation to the trust. For example, with regard to
ccessions, the question of whether a person has the right to organize his
succession by means of a trust is not necessarily governed by the same law
the trust law. This question must be regulated under the law applicable to
succession of the settlor. It is this law which specifically determines if the
t is one of the authorised methods of disposition of the estate on death
d to what extent each person has the power to dispose of his assets on
ath’, Since the Convention does not apply to questions relating to the
tribution of the estate (Article 15(1)(c) HT'C), the conflict rules of the
rum are applicable to determine the law applicable to the succession of
e settlor.
Pursuant to Article 16 HTC the mandatory rules of the law of the forum
and, in exceptional circumstances, of the law of another State®! — which are
pplicable regardless of the law designated by the conflict of laws rules can
lways apply. This provision refers to the lois d’application immédiate.
hese are rules provided for the protection of private interests considered
o be public policy matters which are intended to apply to all the situations
that they cover. A good example would be a law restricting to nationals the
acquisitio . of land. For example, real estate located in Switzerland can be
transferred to the trust fund only if this transfer of property meets the con-
ditions fixed by the Swiss Federal law on the acquisition of real estate by

The law app;
pplicab]
}‘elate o Plicable to the ¢

¢ validity of the ¢ i
: . rust, its ion. -
e on (Article 8 FITC). The seqtlor pany 0"
he trust, for example the admin; . subject some elements

Fiha ; rms of which ; i
rust law determines whether 3 chang::ilfl iﬁel ZEEECC:;)‘;St;thd-
€ law 1s po;

sible and under
what conditio i

answer the quest: ns (Article 10 HTC), Thi : .
to change tf?e ) “iOaI; ;;!letlger the trustee has the 3ightltso1 i: 1‘: luﬁpilflcaﬂ
relocation of i 1eable 1o the trust or 10 one of jre ofn . CCCISiO
the place of administratjon of the trfls(r):fdl;seelemel‘lts' A meg
. S NOt 1n principl
W. A new choice of Jay, Is necessary tgl;lﬂ:;f) 1

i}x:vclalve ahchange of the trust I
€ law chosen injyj
€n initially by the setrlor. The only case i which th
: ich the ion
trust could involve 4 change 011;6;11:): itt’:.lo u

of ..
the place of administration of the

law would be wh
v ere the trust ; o
Ministration (A rticle 7 He ';'C;t © govemed by the la of the place of it
) ) W 1ts ad

e Conventj v
ention can only be ygeq to determ;j

, the law desig-

% See GUILLAUME (supra, note 19), pp. 38 et seq.

The contracting States can limit the scope of application of Article 16 HTC to the mandatory
provisions of the law of the forum by making a reservation. Such is the case in Canada, Hong
Kong, Luxembourg, Monaco and the United Kingdom of Great Britain and Northern Ire-

fand.

e 31

P See GuiLLaumg
UME (supra, note 1 9), pp. 40 ez segq.
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persons resident abroad (Lex Koller)*2. One also encounters lois d’applica
tion immédiate in the field of money laundering. In Switzerland, for exam
ple, trustees must respect the provisions of the Swiss Federal law on com
batting money laundering in the financial sector irrespective of the tru
law?,

According to Article 18 HTC, the application of the law determined un-
der the Convention may be refused if the effects of its application would be
manifestly incompatible with the public policy of the forum. This provision-
makes it possible to set aside the law indicated by the Convention and to
apply the law of the forum in its place. The function of this public policy
clause is to ensure the observance of the essential principles of the legal or-
der of a State. It could especially be cited when the creation of a trust ac-
cording to a certain law constitutes an abuse of law. This situation however
would in principle already fall within the scope of Article 13 HTC?*. Article
18 HTC could also be cited for example when the settlor has created a trust
according to a foreign law in order to evade the rule against perpetuities im-

posed by the law of the forum.

II. Selected Questions in Swiss Private International Law

The Hague Trusts Convention entered into force on July 1%, 2007 in Swit-
zerland. The ratification of this Convention made it possible to clarify the
treatment of trusts in Switzerland and to strengthen legal certainty in this
field*. Before the ratification, it was necessary to characterize trusts to de-
termine their legal regime in Switzerland. Primarily two characterizations
could be considered: characterization as a “company”® and characteriza-

32 See GUILLAUME (note 19), p.42.

3 See Circulasre de ’Autorité de contréle LBA, du 4 juin 2004, “Assujettissement du trustee et du

protector & la loi sur le blanchiment d’argent”.

3 See supra, section 1.C.3.

¥ Concerning the advantages of the Convention over the previous regime, see Message du Con-

seil fédéral, du 2 décembre 2005, concernant approbation et exécution de la Convention de
La Haye relative a la loi applicable au trust et a sa reconnaissance, FF 2006 561 et seq.,
No1.7.1.

% The Swiss courts characterized as a “company” a trust constituted according to the law of Jer-

sey (Decision of the Swiss Supreme Court of 3 September 1999, S] 2000 I 269), a Trexhdin-
derschaft constituted according to the law of Liechtenstein (Decision of the Swiss Supreme
Court of 14 September 2005, No4C.94/2005) and a trust constituted according to the law of
Guernsey (Decision of the Bezirksgericht Ziirich of 1 February 1994, OD-Bank (en liquida-
tion) v. Konkursmasse des Werner K. Rey Trust, Blatter fiir Ziircherische Rechtsprechung 98
(1999) No 52 pp. 225 et seq.).

types of trusts constituted on the basis o

Prof. Florence Guillaume

45 2 “contract”. This duality of characterization generated'mag)(?lr. legai
riainty, exacerbated by the creativity and the lack of predictability o
the Convention is limited to thf: recogni-
of trusts and the determination of the trust law, the Swiss leg}s!ator has
lemented the Swiss PILA with provisions of international Cl\fll proce-
. making it possible (1) to determine the competence of the Swiss co;r;s
nadle cases concerned with trust law (Article 1.49b Swiss PILA), an: '(1)
ognize decisions issued by a foreign authority on the matter (Artic aci
, Swiss PILA). These provisions have been mtegra.ted into a specia
ter of the Swiss PILA devoted to trusts, accompanied by two .pro:-
s specifying that the Convention is the be:nchmark for detirmu;lmg t r:,
applicable to the trust (Article 149¢ Swiss PILA), and tl at the ter
st” in Swiss private international law only covers lc?ga mstltustlo‘ns
in the scope of application of the Convention gArtlcle 149 ;1 v:ss
A). This chapter also contains a provision of material law which makes
ossible to settle some questions in relation to the entry of the trust assets

regisier (Article 149d Swiss PILA)®.

Notion of Trust under Swiss Private International Law

Reference to the Convention

e Swiss legislator did not attempt to formulate l‘1is own deflmtlc.ml o’;’ ;l;e
stion of trust and referred to the definition of Article 2 HTC (Article 1492
iss PILA)®. . L . .

In our opinion, the notion of trust in Swiss private mternatlon:itl law
sovers in principle only express trusts. The Swiss 'legfslator cl(:rrcé:t y ex-
juded constructive trusts from the scope of application of the Conven-

:on*. On the other hand, we cannot concur with his opinion that .tl?e other
. f the law by judicial decision (re-

“contract” a trust constituted according to Eng-

The Swiss Supreme Court characterized as a o9 Jamuary 1970, ATF/BGE 96 11 79), be-

lish law (Decision of the Swiss SuPreme Cou
fore the entry into force of the Swiss PILA. ' o l )
This provision does not belong in the Swiss PILA. It should be included in this law only unti
such time as the Swiss CC is amended to take account of trusts.

See supra, section L.B.

Message du Conseil fédéral,
Convention de La Haye rela
et seq., No1.6.1.2.

du 2 décembre 2005, concernant { ’approbatiorf et Pexécution de la
tive & la loi applicable an trust et & sa YecOnNAISSAnce, FF 2006 561
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. sulting trusts) fall within the scope of application of the Convention®*!. V cognition of Trusts

are of the opinion that these types of trusts cannot in principle be characte
ized as trusts created voluntarily within the meaning of Article 3 HTC, pr
cisely because the settlor clearly did not express his will to create a trust
did not really want to create a trust*2.

When an entity does not have the three characteristics essential to qu
lify as a trust under Article 2 HTGC, it will be necessary to characterize it in
such a way as to determine the category of Swiss private international law
with which it has the most points of convergence®. The characterization
must be made on a case by case basis according to the characteristics of the
entity in question. If it meets the requirement of an organisation under the
terms of Article 150(1) Swiss PILA, it will be characterized as a company. It
will, in this case, be recognised ipso jure in Switzerland* and will be gov-
erned in principle by the law of the State under which it is organised (Article
154(1) Swiss PILA), and on a subsidiary basis by the law of the State in
which it is actually managed. (Article 154(2) Swiss PILA). In the absence of
sufficient organisation, it will be characterized in principle as a contract (Ar-

ticle 150(2) Swiss PILA). Sometimes the characterizations of unjust enrich-
ment, torts and inheritance can also be considered.

mplici Reference to the Convention

i if isi Jating to the recog-
< PILA does not contain a specific provision re he rec
v:fs Sforeign trusts in Switzerland. The prlnc1ple_ of the recogmtl:)sn ipso
tablished by the Convention thus applies (Article 11('1) HT((;) -
1y trust within the meaning of Article 2 HTC, of WthhheVll enche can
| ided in writing* ituted according to the law chose
not be provided in writing®, consti : . 0ser
n::ettlorp or, on a subsidiary basis, according to the l_aw VV.lth vlvhx(cih it
e closes’t links, will be recognised ipso jure as a trust in Switzerland.

Validity of a Domestic Trust

s from Article 149¢(2) in fine Swiss PILA that a trust whose signif-

2 i i ich does
elements are in a closer connection with the law of a State whic

. o . .
ave the institution of the trust than with that which is applicable unde

. . . 1
erms of the system of connections established by the Convention wil

. : . A ol
o be recognised zpso jure 1n Switzerland. This provision indeed expressly
. : 47
i icati Article 13 HTCY.
aside the application of ITCY. . —
A trust created by a person domiciled in Switzerland, hWho has apts
" 1 1 e trust asse
Switzerland, who manages the
{ated a trustee also located in and, s the trust asses
i i i f beneficiaries also domiciled 1n
ed in Switzerland in favour o fic : fled i1 iy
ised 1 1 onstituted 1n acco
| d in Switzerland if it has been ¢
, will be recognise i i o constmted e
i 1 hich governs it. Even in this ¢ » €
e with the foreign law w ‘ ' : ¢
+ that the only element of extraneity of the trust is the c.hoslce. of alfm(‘flgln
i 1t witzerland.
" itute it 1 obstacle to its recognition 1n :
W to constitute it 1s not an acl : : i
1 ovision which makes it possi !
ate law, there is no legal pr . ¢ . e
e legal existence :n Switzerland of such a domestic trust™ The Swiss leg

! . Lo
tor clearly waived the application of Article 13 HTC in such a situanion™.

2.  Unwritten Trusts

The Swiss legislator extended the scope of application of the Convention by
specifying that it also applies to trusts evidence of which cannot be provided
in writing (Article 149a in fine Swiss PILA; Article 3 HTC). It is difficult to

imagine what types of trusts will be affected by this extension of the notion
of trust in practice.

See supra, section LC.1.
Article 149a in fine Swiss PILA.

See supra, section L.C.3. o N N
3 “ hweizerisches Zivilrecht —- insbeso
3 WoLrF/NADINE JORDI, Trust }md sC insbeson
Se}f SThPl__lAElib— \?nd Immobiliarsachenrecht”, in Stephan _Wolf (ed.), Der Tgibst I’Ezzz{:; ,;Z:Sg
p teigl‘;;ec;n’slage in der Schweiz nach dem Inkrafutreten des Haager Trust-Uberei ,
un

Bern 2008, pp-29-77, at pp- 49-51.

11551{!g€ d“ :[ 15€ fetyie ‘”’ d“ 2 aéce ]l € QCC:’ concernant ‘}‘t (ldthﬂ Et} execution de ia

et seq., No2.2ad Article 149¢ Swiss PILA.

4 Ibid., No1.8.3.

% See supra, section LB.

¥ See FLORENCE GUILLAUME, Incompatibilité du trust avec le droir suisse? Un mythe s’effrite,

Revue suisse de droit international et de droit européen 2000 pp. 1-36, at pp. 23-30.

# The principle of the recognition ipso jure of companies applies in Swiss private international

law. See GuiLLAUME (supra, note 13), pp. 68-70.
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ion ipso jure of a legal institution created abroad corresponds to a
vvr:;tl:c?nz:;)ti]:n of priva%e international law. I.t is the counterpart of thh.e
ciple of the freedom of choice existing in the .fleld c.>f appllc.able law. This
k ple is one of the foundations of Swiss private international l?.w and
t be allowed with regard to trusts, just as with_ regard to companies (Ar-
154 Swiss PILA), contracts (Article 116 Swiss PI.LA) anfi inheritance
icle 90 Swiss PILA). The Swiss legislator has copflrmed hl.S attachm';lg
his principle by expressly rejecting the application of Article 13 H
3 iss PILA). ‘

Tcli: ;‘;:)izgzg:;eme Cou)rt recently stated that Article 335 (2) Swiss CC
deed not a loi d’application immédiate>

It is therefore not possible to cite an abuse of law when the settlor constitu
tes a trust according to a foreign law with which it is only tenuously relate

3. Validity of a Trust Comparable to a Maintenance Foundation -

In its current state, Swiss law prohibits foundations known as maintenance
foundations (Article 335(2) Swiss CC). According to the case law of the
Swiss Supreme Court, these are foundations which grant to a person or fa-
mily members the enjoyment of the assets of the foundation or of its reven-
ues with the obligation to transfer the estate of the foundation upon his or
their death to a predesignated heir of the family, and so on from one genera-
tion to another®. This raises the question whether Article 335(2) Swiss CC
is a loi d’application immédiate within the meaning of Article 16(1) HTC®'.
If such is the case, the recognition of a trust which fulfills the same functions

Law Applicable to Trusts

as a maintenance foundation could be refused.

The Swiss legislator has stipulated that provisions of Swiss law can be
regarded as lois d’application immédiate only if they have a fundamental sig-
nificance and if their application is essential for the maintenance of public
policy because of their particular goal. He has expressly stated that the
question whether this condition is met in the case of the prohibition of

maintenance foundations appears debatable®?. Swiss legal scholars are di-
vided on the question®. We are of the opinion that Article 335(2) Swiss CC
is not a loi d’application immédiate. It is not necessary to apply this provi-
sion in all international situations.

It is not appropriate to introduce exceptions to the principle of the re-
cognition ipso jure of trusts established by the Convention. This principle
is essential even if a trust could have been constituted to circumvent the
prohibition of maintenance foundations in Swiss law®*. The principle of the

0 Decision of the Swiss Supreme Court of 7 October 1982, ATF/BGE 108 II 398, at p. 403; de-

cision of the Swiss Supreme Court of 30 November 2006, 5C.68/2006, No 5.1.

5t See supra, section L.D.3,

52" Message du Conseil fédéral, du 2 décembre 2005, concernant Uapprobation et Pexécution de la
Convention de La Haye relative & la loi applicable ax trust et & sa reconnaissance, FF 2006 561
et seq., No1.4.1.7. .

3 For a discussion of the positions of legal scholars on this issue, see WoL¥/JORDI (s#pra, note

48), pp. 46-49.

% Accord: Luc THEVENOZ, “Créer et gérer des trusts en Suisse aprés 'adoption de la Con-

vention de La Haye”, in Luc Thévenoz/Christian Bevet (eds), Journée 2006 de droit bancaire
et financier, Zurich 2007, pp.51-105, at pp.68-69; NepiM PeTER VOGT, in Heinrich Hon-
sell et al. (eds), Basler Kommentar — Internationales Privatrecht, 2™ ed., Basel 2007, Vor
Art. 149a-e, No 96, pp. 1156. Compare: ANTON K. SCHNYDER, “Trust, Pflichtteilsrecht, Fa-

Reference to the Convention

2 Swiss private international law, the rules of Fhe Convention are applicable
., determine the trust law (Article 149¢c(1) Swiss PILA). ' . |
~ The system of connections established by the Convention (Articles 6
1d 7 HTC)’ applies, even if it indicates the_: law of a State which does not
rovide for trusts or the category of trusts involved (Article 149(1:5'2) Swiss
I1A). The application of Article 5 HTC is expressly e?(cluded. This me;?.;s
hat, if the Convention designates the law of a State “.Thlcl:l does not provid lei
or trusts (which should be a very exceptional situation in practice), it vsl
be necessary to go through a process of characterization of the trust to ble—
ermine which rules of the law of this State can govern it as well as possible.
There is no limit to the freedom of choice: the §enlor can freely choose
the law under the terms of which he constitutes his trust. But the selected

law must of course allow the creation of a trust of the desired type.

3. Validity of a Trust within the Context of a Succession

In the field of inheritance law, the trust law cohabits with tl'{e law appllcai)}ie
to succession. The trust law is determined by the Convention, whereas the

milienfideikommis”, in Peter Breitschmid et al. (eds), Grundfragen der juristischen Pe;:c;n -
Festschrift fiir Hans Michael Riemer zum 65. Geburtstag, Bern 2007, pp. 331-350, at p. 349.

55 Decision of the Supreme Court of 17 November 2009, ATF/BGE 135 111 614.

56 See supra, section LD.1.
1
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between the living. They will thus be potentially subject to hotch-
or to abatement®. This covers in particular the assets which the settlor
ansferred to-the trust fund within five years prior to his death, as well
assets that he has transfered with the evident intention of evading the
lating to forced heirship rights (Article 527 (3) and (4) Swiss CC).
eirs injured in their forced heirship rights will be able to assert their
s by means of an action in abatement®®. There is thus a risk that the as-
ansferred to the trust fund can be “recovered” by the forced heirs of
ttlor at his death. The assets in trust will only be protected from the
heirs of the settlor if they are located in a foreign State in which any
dure to assert the rights of the forced heirs is excluded and whose pri-
international law does not allow the recognition and the enforcement
foreign decision issued in this matter®®. The same applies to the benefi-
es of the trust: they will only be safe from proceedings brought by the
ed heirs of the settlor if they are domiciled and have their assets in one
nore States in which the forced heirs cannot assert their inheritance
or achieve the recognition and the enforcement of a foreign decision

law applicable to the succession of the settlor js determined by the confli
of laws n'lles of the forum. Article 15(1)(c) HTC expressly stipulates that th
Convention does not apply to questions about successjon rights, and in pa
ticular .abou!: the reserved portion of the estate (forced heirship ;ights)”.
Swiss private international law stipulates that the succession of perso
who had his last domicile in Switzerland is governed in principle by Swis
law (Article 90(1) Swiss PILA). The domicile, and not the nationality, o
the deceased is the connecting factor. If a person was domiciled in SWitz’er
land at.his death, Swiss law determines if he has the right to organize hi
succession by means of a trust. As Swiss law stipulates that it is possible t
organize the succession only by means of a will* or of an agreement as t
future succession (inheritance agreement)*, it is not possible to do so b
means of'a trust. Moreover, as the trust does not form ‘part of the methody
of disposition of the estate on death accepted in Swiss law®, a person canno
plan the constitution of a trust at his death to distribute the estate (testamen-
tary trust; trust by will). Consequently, if a person has organized his succes-
sion, governed by Swiss law, by means of a trust, this will have no legal ef-
fect. The clause of the will relating to the trust will be regarded asgnon-

existent in Swis . ill in i itut i Swiss pri - - i ' i .
s law. If the will in its entirety constitutes a trust deed it wiss private international law admits, on certain conditions, the possi-

ity of choosing the law applicable to the succession (Article 90(2) Swiss
LA). The possibility of making a professio juris is open only to persons
foreign nationality domiciled in Switzerland. They can subject their es-
e only to their national law. Two conditions must be met for such a pro-
o juris to be valid: (1) the person must still have the nationality chosen at
-time of his death, and (2) he must not have Swiss nationality at the time
his death. By making a professsio juris in favour of a foreign national law

cession rules provided by Swiss law in the absence of 2 valid will®!,

.T-he law applicable to the succession also determines what are the re-
strictions on the power of disposition on death, and in particular if part of
the estate must be reserved for a particular category of heirs. If Swiss law is
apphcab']e to the succession of a person, the spouse, the descendants and the
parents in th? absence of descendants are forced heirs®2, When a person has
impaired the‘ inheritance right of his forced heirs by distributing elements of
hl's estate —~ in particular by transferring them to a trust ~ the forced heirs
will have the right to recover some of these assets after the decedent’s death
If the trust was established during the lifetime of the settlor (inter 'vi'vc);
trust), the assets transferred to the trust will be subject to the rules relating

Articles 626 to 632 CC Swiss CC.

Article 527 Swiss CC reads: “The following are subject to abatement in the same manner as
dispositions mortis causa: 1. Advances against a person’s share of an inheritance made in the
form of wedding gifts, settlements or assignments of assets, to the extent these are not subject
1o hotchpot; 2. Compensation payments in settlement of future rights of inheritance; 3. Gifts
that were freely revocable by the deceased or made in the five years prior to his death, with
the exception of customary occasional gifts; 4. Assets alienated by the deceased with the ob-
vious intention of circumventing the limitations on his right of disposal.”

Article 522(1) Swiss CC reads: “Where the testator has exceeded his right of disposal, those
heirs who do not receive the amount of their reserved portion of the estate can sue to have
the disposition reduced to the permitted amount.”

Several trust-States have provided for such rules in their private international law (see e.g.
Article 9 of the Trusts Jersey Law 1984).

With respect to the recognition and the enforcement of a foreign decision on this issue in Eng-
land, see: Davip Hayron, Trusts and Forced Heirship Problems, Journal of International

Trust and Corporate Planning 1993 pp. 3-11, at pp. 9-10.

¥ See supra, section L.D.3.

8 Articles 498 to 511 Swiss CC.

**  Articles 494 t0 497 and Articles 512 to 515 Swiss CC.

60 :
The Swiss CC enumerates a numerus clausus of methods of disposition of the estate on death

These are the designation of heirs, the legaci iti
; ) A gacies, the charges, the condit ituti
and the foundarion (Articles 482 to 493 Swiss CQ). s néitions, the subsituions

¢ Article 481(2) Swiss CC and Articles 457 to 466 Swiss CC.
52 Articles 471 and 458 Swiss CC.
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in accordance w1.th Article 90(2) Swiss PILA, a person domiciled in Switz lidity of a Trust with Regard to Creditors
l;?.nd can thus circumvent the regulations relating to the forced heirs
rights in Swiss law. Such person will, in this case, be required to resp
op]y tl}ose restrictions of his power of disposition on death stipulated
his national law. If this law contains no limits on the power of disposition
on death, he will be entirely free to distribute his assets. Moreover, he w
also b.e able to constitute a trust if the foreign law that he has chosen, to gov;
ern his succession allows it. Only the law applicable to the succession is en
tftled to determine if the trust is one of the authorised methods of disposi-
tion of the estate on death and to what extent each person has the power t
dispose of his assets on death.

. The regulations on the forced heirship rights in Swiss law cannot be ci-
tfed when the succession is governed by a foreign law. It has long been estab-
hsh.ed .that the forced heirship rights of Swiss law ‘do not form part of the
Sw‘155 international public policy®®. Consequently, it is not possible to re-
quire t.he application of the provisions on forced heirship rights stipulated
by Swiss law by citing the public policy clauses (Articles 17 and 18 Swiss
PILA). The Swiss legislator has stipulated that since it is possible to choose
the law applicable to the succession under the Swiss PILA, it cannot be ex-
cludf:d that the testator chooses, not always the law which is closest to him,
b.ut indeed that which will most favour his intentions®. It is also not pos-
sible to x:equire the application of Swiss law to the place of the chosen law
by claiming that the case has only a remote connection to the latter law (Ar-
ticle 1?(1) Swiss PILA), because this argument cannot be cited in the event
of choice of law (Article 15(2) Swiss PILA). We also think that it is not pos-
51ble. to cite the prohibition of the abuse of law, as a loi d’application im-
fnédzat.e (Article 2 Swiss CC; Article 18 Swiss PILA), when a person sub-
jects h1§ succession to his national law, even if he no longer has any
connection with this law. The choice of a foreign law to govern a succession
cannot in any case constitute an abuse of law if it meets the conditions stipu-
lated in Article 90(2) Swiss PILA°.

the settlor transfers the assets to the trust fund, he loses any property

o er these assets. This applies both to irrevocable trusts and to revoc-

ssts. The fact that the settlor reserves the right to recover all or part of

ets transferred to the trust does not prevent these assets from being

ed from his estate for as long as he does not exercise this “ right to re-

<. As soon as the trust is constituted according to the law which gov-

. the settlor is no longer the owner of the assets which he has trans-

d to the trust fund. As a result, the creditors of the settlor cannot in

ciple claim any right to the assets transferred to the trust fund.

e fact that the settlor can shelter his assets from his creditors by trans-

ig them to a trust is shocking in some situations. Such is the case in par-

+ when the trust is revocable, because that makes it possible for the set-

to recover the assets once the storm has passed. The same applies when

settlor keeps power over the trust assets by giving instructions to the

tee on the manner of managing the assets and proceeding to distribu-

s. 1. can happen that he exerts his power either directly or indirectly

ugh a third person. For example, when the protector of the trust has

power to approve all the decisions of the trustee in relation to the man-

nent of the assets and the distributions to beneficiaries and he does in-
d exercise this prerogative systematically, it cannot be excluded that the
or remains in control of the trust assets via the protector. When the
sce does not act independently, he runs the risk of being held in breach
- trust and could be held personnaly liable. If it appears that the settlor did
ot actually have the intention to give up ownership rights over the assets -
d thus to create a trust, the trust will be regarded as a sham trust and
,uld be cancelled by a judge”. The conditions for an action in liability
ainst the trustee for breach of trust or of an action in dissolution of a
yam trust are defined by the trust law (Article 8 HTC).

In our opinion, the creditors of the settlor could also, in certain situa-
ons, cite the prohibition of the abuse of law envisaged in Swiss law. Article
Swirs CC is a loi d’application immédiate and can thus be cited irrespec-

¢ Decision of the Swiss Supreme Court of 17 August 1976, Hirsch v. Coben, ATF/BGE 102 11

136. See MOFFAT (supra, note 11), pp. 14-15; PrARCE/STEVENS (supra, note 11), pp. 163; see e.g.

two decisions of the Jersey Royal Court of 11 June 1991, Rabman v. Chase Bank (C.1.) Trust
Company Limited, [1991] JLR 103, and of 13 June 2003, Grupo Torras SA and another v.
Sheikh Fabad al Sabak and others, [2003] JLR 188; and decision of the Chancery Division of
10 June 1994, Midland Bank plc v. Wyatt, [1 995] 1 FLR 696. In Switzerland, see the decision
of the Bezirksgericht Ziirich of 1 February 1994, OD-Bank (en liguidation) v. Konkursmasse
des Werner K. Rey Trust, Blauter fiir Ziircherische Rechtsprechung 98 (1999) No 52 pp. 225 et

seq.

6 7 F5ds
Message du Conseil fédéral, du 10 novembre 1982, concernant une loi fédérale sur le droit in-

ternational privé (loi de DIP), FF 1983 1 255 et seq., No 263.3.

Acfcc’)rd:. ANDREA BO’P’I,O.MI/JULIE BERTHOLET, “La professio juris en droit international
%nv'e suisse et comparé”, in Mélanges publiés par I’Association des Notaires Vaudois, Geneva/
3‘;17x‘u:l'1fBasel 2005, pp.355-380, at pp.369-370. Compare: SCHNYDER (note 54), pp.343-
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1(3)(a) and (b) HTC; Article 284b Swiss DEBA). The same applies to
souse and his heirs (Article 11(3)(c) HTC). ‘
Jor can the personal creditors of beneficiary of the trust make a claim
e trust assets, because they do not form part of his personal estate. They
nly be paid off with the assets or the revenues of the trust.wh_lch have
dy been distributed to the beneficiary. It 1s, however, possible that thp

of the beneficiary with regard to the trust can be seized for the benef.lt
s creditors”. But this possibility should be reserv'ed for the case in
h the beneficiary has a fixed interest. When a beneficmry has only a dis-
onary interest, it should be admitted that his credltc?rs cannot forc? .the
ce to make distributions in his favour. In our opinion, the Rrohlblt.lon
¢ abuse of law stipulated in Swiss law cannot be cited as a loi d’applica-
1 immédiate in such a case (Article 2 Swiss CC; Article 16 (1) HTC).

tive of the trust law (Article 16(1) HTC)2. The use of this provision to pr
tect the interests of the creditors of the settlor would however presuppo.
that political, economic or social interests of the State, and not only priv.
interests, are concerned’?. Article 2 Swiss CC could be cited as a loi d’app
cation immédiate if it appears that the principal objective of the constitutios
of a trust was precisely to evade a mandatory provision of Swiss law aimec
at protecting the creditors”™.

Other provisions of Swiss law will be relevant when Swiss law is applic
able to a legal situation cohabiting with a trust. For example, within the con:
text of a procedure of enforcement directed against the settlor in Switzer
land, the creditors will be able to exercise their rights by means of an
avoidance action (Articles 285 et seg. Swiss DEBA; Article 15(1)(e) HTC)
They will be able in particular to recover assets which have been transferred
to the trust fund within five years prior to the opening of debt enforcemen
proceedings in the evident intention of inflicting a loss”®. Within the contex
of a divorce of a married couple to which the matrimonial property regim
of the participation in accrued gains applies, the spouse of the settlor will b
able to demand the addition to the gains accrued during marriage of th
value of the assets transferred to the trust fund within the five years prior
to the dissolution of the marriage, or even beyond that when the transfer
took place in the evident intention of undermining the interest of the spous
(Article 208(1) Swiss CC7% Article 15(1)(b) HTC).

The personal creditors of the trustee cannot make any claim to the trust
assets, since they do not form part of his personal estate (Articles 2(2)(a), 11

72 Decision of the Swiss Supreme Court of 21 January 2002, ATF/BGE 128 III 201.

73 See FRANK ViscHER, General Course on Private International Law, Recueil des Cours de
I’ Académie de Droit International 1992 I pp.9-256, at pp. 153 et seq.; decision of the Swiss
Supreme Court of 21 January 2002, ATF/BGE 128 III 201; decision of the European Court
of Justice of 15 March 2001, André Mazzoleni and Inter Surveillance Assistance Sarl, C-165/
98, Rec. 2001 1 pp. 2189 et seq.

74 See decision of the Swiss Supreme Court of 7 May 2002, ATF/BGE 128 III 346; in this deci-
sion, the Swiss Supreme Court held that the fraus legis principle may be invoked as a correc-
tive to the incorporation theory — which is applicable for determining the lex societatis — as a
manifestation of public policy in Switzerland.

75 Article 288 of the Swiss DEBA reads: “Are voidable all transactions which the debtor carried
out during the five years prior to the seizure of assets or the opening of bankruptcy proceed-
ings with the intention, apparent to the other party, of disadvantaging his creditors or of fa-
vourising certain of his creditors to the disadvantage of others.”

7 Article 208(1) of the Swiss CC reads: “The following are added to the gains accrued during
marriage: 1. The value of dispositions made by one spouse without the other’s consent during
the five years preceding the dissolution of the matrimonial property regime, save for the usual
occasional gifts; 2. The value of the assets disposed of by one spouse during the matrimonial
property regime with the intention of diminishing the other’s share.”

7  Decision of the Swiss Supreme Court of 5 April 1963, ATF/BGE 89 I 12
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