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3. Ret.ention of the Place of Debt Enforcemcnt and Jurisdiction in 
Switzedand (Arti.de l64a{2) Swiss PIL Act) 

D. Recognition oflntemational Transfers of a Company, Mergers, Demergers 
or Transfers of Assets and Liabifüies among Foreign Companies 
(Article 164b Swiss PIL Act) 

VI. Condusion 

I. Introductory Remarks 

ln the Swiss Federal Private International Law Act of 18 December 1987 (herein
after: Swiss PIL Act), the Swiss legislator has, with respect to companies, opted for 
a system of conflict of law rules referring primarily to the incorporation theory. 
This system is gradually being completed by the case law of the Swiss Federal 
Court,' which clarifies the exact scope of application of the law goveming 
companies - i.e., the /ex societatis - determined by the Swiss PIL Act. 

The purpose of this article is to give a short overview of the system of con
necting factors applied to companies under the Swiss conflict of law mies and to 
discuss the two main issues which distinguish the Swiss system from the traditional 
incorporation theory: the existence of correctives to the incorporation theory in 
favour of third parties and the possibility to change the /ex societatis without any 
prior liquidation or new formation. 

A survey of the case law of the European Court of Justice (hereinafter: ECJ) 
conceming the freedom of establishment will draw a parallel between Swiss law 
and European Community law. · 

Il. Notion of Company 

A. Organized Associations of Persons and Organized Units of Assets 
(Article 150 Swiss PIL Act) 

In tenns of Swiss private international law, a company means ~any organized asso-. 
ciation of persans and any organized unit of assets' (Article 150(1) Swiss PIL Act). 
The pUipose of such a wide notion of company is to assign every entity to the legal 

1 The Swiss Ferlerai Court is the highest Swiss Court; its deeisions are cited as 
fol!ows when pub]ished: ATF (= Arrêt du Tribunal Fé4éral) 124 (= volume) Il(= ind1cating 
the area oflaw) 15 (= page). 
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category of 'companics', providc<l it ha.s a .solid organization or is at least organ
ized as a whole.' 

An entity without sufficient organization is govemed by the provisions on 
contracts (Article 150(2) Swiss PIL Act).' Hence, if an cntity is not sufficiently 
organized in the sense of Article 150 Swiss PIL Act, regardless ofits legal status or 
form of association, it will be classified in the legal category of 'contracts' under 
Swiss private international law (Articles 112 el seq. Swiss PIL Act). Otherwise, it 
will be govemed by the provisions on companies (Articles 150-165 Swiss PIL 
Act). 

The notion of company in Swiss private inteniational law differs from the 
one in Swiss substantive law4 and is thus autonomous. The composition of a com
pany (i.e., either an association of persans or an association of companies or a unit 
of assets), its legal status (with or without legal personality), the nature of its pur
pose (profit or non-profit) and its form of association (partnership, corporation, 
Jimited liability company, cooperative, etc.) are of no significance for its classifi
cation in the legal category of 'companies' in Swiss private international law. Thus 
not only the forms of companies existing in Swiss substantive law but also other 
forms of associations of persans or units of assets existing in foreign substantive 
laws but unknown to Swiss substantive Iaw,5 i.e., any analogous legal relationships 
of foreign type, will fall into the legal category of''companies' if they are organ
ized in the sense of Article 150(1) of the Swiss PIL Act. 

It follows from this autonomous notion of company under Swiss conflict of 
laws that there is no numerus clausus of companies in Swiss private international 
law, contrary to the basic principle of Swiss substantive law.' 

2 See Projet de loi de la commission d'experts et Rapport explicatif - Loi fédérale 
sur le droit international privé, Zurich 1978, p. 346. 

3 Article 150(2) Swiss PIL Act reads; 'Simple partnerships without any organisation 
shall be govemed by the provisions on contracts (Art. 116 et seq. )'. This word_ing is 
misleading and should read as follows: 'Entities without sufficient organization shall be 
govemed by the provisions•hn contracts.' See GUILLAUME F., Lex societatis -Principes de 
rattachement des sociétés et correctif..\· institués au bénéfice des tiers en droit international 
privé suisse, Zurich 2001, pp. 14 et seq. 

4 See Article 530(1) of the Swiss Code of Obligations and infra li. B. 
5 See Projet de loi (note. 2), p. 346; DUTOIT B., Commentaire de la loi fédérale du 

18 décembre 1987, 3'' cd., Basel/Geneva/Munich 2001, ad Art. 150, No 3, p. 483; VON 
PLANTA A., in: HONSELLNOGT/SCHNYDER (eds.), Kommentar zum schweizerischen Privat
recht - Internationales Privatrecht, Basel/Frankfurt am Main 1996, ad Art. 150, No 1, 
p. 1121; VISCHER F., in: GIRSBERGER ET AL. (eds.), Zürcher Kommentar zum JPRG, 2nd ed., 
Zurich 2004, ad Art. 150, No 1, p. 1724. 

6 See Article 530(2) of the Swiss Code of Obligations, which provides that any 
entity that does not fulfil the prerequisites of one of the Swiss legal fonns of company is 
deemed to be a simple partnership. 
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B. Evaluation of the Organization Factor 

By gcnerally referring to the organization of an entity, an element that must be 
evaluated in each individual case, Article 150 Swiss PIL Act lcaves the decision to 
the discretion of the ju_dgc.' When applying this rule, the Swiss judge must classify" 
the enttty concerned, 1.e., evaluate several factors connected with the structure of 
the e~tity concerned9, in order to determine whether its internal organization is 
suffic1ent so as to be recognized by third parties." If the judge decides in the af
firmative, the entity concemed falls into the legal category of 'companies'. 
. , S!~ce the classification must be made on a case-by-case basis, it is not pos

sible to d1scuss every element that can be taken into account when classifying an 
entity as a company. Nevertheless, some basic elements can be presented to shed 
light on the mechanism of classification in the field of company law. 

As regards an association of persans, reference can be made to the notion of 
'company' in Swiss substantive law. According to Article 530(1) of the Swiss 
Code of Obligations (hereinafter: Swiss CO), a company is 'a contractual relation
ship between two or more persons to attain a common purpose by joint effort:S or 
means'. If the form of organization of the entity to be classified is similar to one of 
th~ Swis_s companies (general partnership, limited partnership, corporation, corpo
rat10n w1th unhmited partners, limited liability company, cooperative, association 
or foundation), its degree of organization will most probably be sufficient in the 
sense of Article 150(1) of the Swiss PIL Act to fall into the legal category of 'com
panws'. On the other hand, if the entity concemed does not have the characteristics 
of one of the Swiss forms of _company, it will be considered as a Swiss Simple 
Partnersh1p m the sense of Article 530(2) of the Swiss CO and its classification in 
the category of 'companies' will be more problematic. In such a case the follow
ing elements can be taken into consideration when classifying an entit; in the legal 
category o_f 'companies': (1) the common purpose of the members of the entity; 
(2) a certam degree of independence of the entity from its members; and (3) the 
des1gnatwn of at least one member as representative of the entity towards third 
parties. We are ,of the opinion that ifthese three factors are present, the entity con
cemed will be considered as a company under the Swiss conflict of Iaws. 

7 Projet de loi (note 2), p. 346. 
8 

The classification is made on the basis of the law of the forum; this principle has 
been accepted for a long time in Swiss law. See, e.g., ATF 96 II 78; ATF I 08 II 442. 

' DUTOIT B. (note 5), ad Art, 150, No 4, p. 484; VON PLANTA A. (note 5), ad 
Art. 150, No 18, p. 1126. 

10 

DUTOIT B. (note 5), ad .Art. 150, No 4, p. 484; EBENROTH C.T.IMESSER U., 'Das 
Gesellschaftsrecht im neuen schweizerischen [PRG', in: Revue de droit suisse 1989 I, 
pp. 49-106, at p. 67; VON PLANTA A. (note 5), ad Art. 150, No 18, p. 1126; SCHWANDER 1., 
Ein/ühnmg in das internationale Privatrecht - Zweiter Band: Besonderer Teil, St. Gallen 
1997, No 721, p. 319. 
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The notion of 'unit of assds' docs not exist in Swiss substantive law and is 
not defined in the Swiss PIL Act cither. To be considered as a company, the unit of 
asscts must be at least organized as a whole. This notion can be compared with the 
noti~n of association of persans: the factor of organization is the same for both 
types. In our opinion, at least three requirements must be fulfilled in order for a 
specific unit of assets to be included in the notion of 'company' as defined under 
Article 150(1) of the Swiss PIL Act: (1) one or several persans- natural persan or 
legal persan - must own and manage the unit of assets for the benefit of one or 

· several beneficiaries; (2) the assets must be organized as a separate patrimony, 
which implies that these assets are independent of the owner's or manager's assets; 
and (3) the assets must have been combined to pursue a special purpose. 

The notion of 'unit of assets' of Article 150( l) of the Swiss PIL Act seems 
to be 'tailor made' for a trust. We are of the opinion that a trust fulfills in principle 
the requirements of the organization factor set forth in Article 150(1) Swiss PIL 
Act. 11 However, as the classification must be made on a case-by-case basis, a spe
cific trust may nevertheless be classified in the legal category of 'contracts'." As a 
result, a trust can be classified either as a company or as a contract under Swiss 
private international law." The Swiss Federal Court bas ruled that a specific trust 
may be classified as a company although not ail trusts have a sufficient degree of 
organization to be included in the scope of application of Articles I 50 et seq. of the 
Swiss PIL Act." 

11 Same opinion: GHANDCHI J., Der Geltungsbereich des Art. 159 IPRG (Haftungfiir 
ausliindische Gesellschaften), Zurich 1991, p. 53; SUPINO P., Rechtsgestaltung mit Trust aus 
Schweizer Sicht, Zurich 1994, p. 162; MAYER T.M., Die organisierte Verm6genseinheit 
gemëiss Art. 150 des Bundesgesetzes über das Internationale Privatrecht - Unter besonderer 
Berücksichtigung des Tru"st, Basel/Frankfurt am Main 1998, p. 118. 

"VISCHER F. (note 5), ad Art. 150, No 13, p. 1726. 
13 This legal insecurity could be avoided only by ratification of the Hague 

Convention on the Law Applicable to Trusts and on their Recognition of l July 1985. Such 
ratification is currently being considercd by Switzerland; see http://www.ofj.admin.ch/f/ 
index.html and the pre-draft of 'Arrêté fédéral portant approbation de la Convention de La 
Haye relative à la loi applicable au trust et à sa reconnaissance' at http://www.ofj.admin.ch/ 
t/index.html. See GUILLAUME F., 'Incompatibilité du trust avec le droit suisse? Un mythe 
s'effrite', in: Revue suisse de droit international et de droit européen 2000, pp. 1-36. 

14 Decision of 3 September 1999 published in Semaine Judiciaire 2000 I, pp. 269 et 
seq., at p. 271. This decision modifies the former case law in which the Swiss Federal Court 
took the stand that ail trusts had to be classified in the legal category of 'contracts'; sec 
ATF 96 II 79. 
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III. The Incorporation Theory 

A. The Lex Societatis 

When an ~ntüy is dassified as a company under Article 150 of the Swiss PIL Act, 
ils governmg law (1.e., Ils /ex societatis) is determined according to Article 154 of 
the Sw1ss PIL Act. 

_ Law of the P~a~e of?rganizatfo;' (Primary Rule) and Law of the Place of 
Central Admtmstraflon (Subsidtary Rule) (Article 154 Swiss PIL Act) 

], 

Swiss private intem~tional law refers to the so-called incorporation theory, which 
me~s. that com~ames are_ govemed by the law of their place of incorporation. 15 

Trad1t10nally, th1s connectmg system is opposed to the so-called real seat theory," 
wh1ch refers to the law of the State where the central administration of the com
P'.'°Y or, more precisely, the center of gravity of the company is located. The main 
d1fference between these two main connecting theories is that the founders' free
dom of_choice prevails in the incorporation theory, as a result of which a formai 
connect10n between the company and the State of incorporation suffices. On the 
contrary, the real seat theory believes that the formation of companies must be 
prevenl!vely controlled by the authorities and consequently refers to a material 
connect10n between the company and the State of incorporation. 

. More precisely, Article 154(1) of the Swiss PIL Act provides that 'compa-
nrns shall be governed by the law of the State under whose law they are organized'. 
This pnmary rule 1s supplemented by a subsidiary rule referring to the actual ad
mm1strat10n of the company: if the governing law cannai be determined under 
Article 154(1) of the Swiss PIL Act, Article 154(2) of the Swiss.PIL Act applies 
and the company shall. be subJect to the 'law of the State in which it is actually 
managed'. 

, The .. lex ~ocietatis is determined by a system ofrules operating 'in cascade', 
which appltes d1fferently depending on the requirements of formation of the law of 
th~ organization State. If this law prescribes certain publicity or registration re
qmrements for the formation of a company, the law of the place of organization 
apphes only if such requirements are fulfilled under Article 154( 1) of the Swiss 
PIL Act (first level of the cascade). Otherwise, the subsidiary rule of Article 154(2) 
of the Swiss PIL Act applies (second level of the cascade), and the law of the ac
tual admm1strat10n 1~ the /ex societatis. In cases where there are no specia] re-

15 
For a general survey of the incorporation thcory and its application in English 

Dutch, Swiss and Italian Iaws, see GUILLAUME F. (note 3), pp. 115 et seq. ' 
16

_ For a general survcy of the real seat theory and its application in French, German 
and Belgian laws, see GUILLAUME F. (note 3), pp. 133 et seq. 
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quircmcnts of formation, the primary rule applies and the goveming law is the 
organization law, provided the company is organized in accordance with that law 
(firsl levcl of the cascade). lf the organization State cannot be identified with cer
tainty because of the lack of requirements of formation, the subsidiary rule applies, 
and the law of the State in which the company has its actual adrriinistration is ap
plicable (second level of the cascade). 

If a company bas more than one place of management, it is not quite clear if 
the State in which the company is 'actually managed', as specified in Arti
cle 154(2) of the Swiss PIL Act, should be interpreted as referring to any of the 
places of administration of the company or only ta its Central administration. In our 
opinion, where a company does not meet the fonnation or organization require
ments laid down by the law of the State where it is organized, it is to be govemed 
by the law of the place of its central administration." For reasons of le gal security 
and predictability, in such a case the /ex societatis cannot be_detennined by the law 
of any place of administration of the company. This would lead to an extremely 
large range of possible governing laws, which cannot be the intention of a system 
of conflict of law rules operating in cascade. Such a system aims indeed ta deter
mine one governing law with certainty. Hence, the subsidiary rule of Article 154(2) 
of the Swiss PIL Act must be read as referring to the central administration of the 
company. 

In this respect, one can say that Swiss private international law refers to the 
incorporation theory as a primary rule and to the real seat theory as a subsidiary 
rule." The law of the real seat is subsidiarily applicable when the connection with 
the place'<lf incorporation does not work. Hence, it appears that the two classical 
conflict of law rules determining the !ex societatis complement each other and are 
not mutually exclusive. 19 

17 Same opinion: VQN PLANTA A. (note 5), ad Art. 154, No 14, p. l 143. 

" See DUTOIT B. (note 5), ad Art. 154, No 5, p. 494; KLEY-STRULLER A., 'Die 
Staatszugehôrigkeit juristischer Personen', in: Revue suisse de droit international et de droit 
européen 1991, pp. 163-202, at p. 16; REYMOND PH., 'Les personnes morales et les sociétés 
dans le nouveau droit international privé suisse', in: DESSEMONTET F. (ed.), Le nouveau 
droit international privé suisse, 2nd ed., Lausanne 1989, pp. 143-207, at p. 179. 

19 Article l 54 of the Swiss PIL Act has been inspired by the Hague Convention 
Conceming the Recognition of the Legal Personality of Foreign Companies, Associations 
and Institutions of 1 June 1956, which bas not yet entered into force. This Con\lention refcrs 
primarily to the place of incorporation for the recognition of foreign companies (see 
Article 1 ), but reserves the possibility to refuse the recognition if the statutory seat is not 
situated in the State of the real seat (see Article 2). The connection with the State of the real 
seat of the company is considered here as a corrective to the primary conflict of law rulc 
which refers to the State of incorporation. 

258 Yearbook of Private International Law, Volume 6 (2004) 

l. Scope ofApplication of the Lex Societatis (Article 155 Swiss PIL Act) 

The law goveming a company dekrmined in accordancc with Article 154 of the 
Swiss PIL Act applies to ail aspects of its legal status; hence, it is applicable 10 
both its mtemal and externat relationships. 

In particular, the /ex societatis deterrnines the legal nature of the company, 
its fo~ation and dissolution, its legal capacity to hold and exercise rights and 
obh?ahons, 1ts n~e o~ trade name, its organization, its internai relationships (in 
partrcular_ the relat10nsh1ps between the company and its mcmbers), the liability for 
the v,10lat10n of company law provisions, the liability for its debts and the power of 
représentation of persans acting on behalf of the company in accordance with its 
organization. 20 

B. Recognition Ipso Jure of the Existence of a Foreign Company 

The existence of a foreign company duly crcated under its governing Iaw is auto
matically recognized in Switzerland. This rule seemed so obvious to the Swiss 
legislator that he did no! consider it useful to forrnulate an express rule: the recog
nition ipso jure of foreign companies in Switzerland is implicit in the Swiss PIL 
Act.21 

Thus, any foreign company which is duly created under the law of its place 
of organization (see Article 154(1) Swiss PIL Act) or under the law of its place of 
central administration (see Article 154(2) Swiss PIL Act) is recognized as a com
pany ipso jure in Switzerland. Accordingly, foreign companies are legally capable 
of having rights and incurring obligations and can bath sue and be sued in their 
corporate capacity in Swiss courts. But if neither the formation requirements of the 
place of organization nor those of the place of central administration are ~atisfied, 
the company has not been formed validly and its existence cannot be recognized in 
Switzerland. 22 The Swiss legislator anticipated the number of cases in which such a 
situation would happen to bè very small, as it is expected that foreign companies 
will be forrned validly either under the law of their place of organization or under 
that of their place of central administration. 

Thus, the system of recognition under Swiss private international law is 
very flexible, as even the existence of foreign companies which have not been 
validly forrned according to the law of their place of incorporation is recognized 

20 See Article 155 of the Swiss PIL Act. 
21 See GUILLAUME F. (note 3), pp. 68 et seq. 
22 

If such a foreign company has a branch in Switzerland, the branch will also be 
regarded as non-existent in Switzerland due to the Jack of an existing central administration. 
See a former decision of the Swiss Federal Court at ATF 50 II 507 (512). 
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ipsojure in Switzerland based onfüe _subsidiary rule." Thi_s is a cons_equence ~fthc 
system of connccting rules operatmg m cascade under Article 154 of the Sw1ss PIL 
Act. 

c. Branches of Foreign Colilpanies in Switzerland 

J. Application of the Lex Societatis of the Mother Company 

A foreign company may have a branch in Switzerland. Under Swi_ss substantive 
]aw a branch does not have its own legal status, as a result of wh1ch 1ts existence 1s 
dep~ndent on that ofits main office." It therefore follows that a branch_is g_ovemed 
by the ]aw applicable to the company that has created the branch, wh1ch 1s deter
mincd by Article 154 of the Swiss PIL Act." Therefore, there 1s no need for aspe
cial conflict rule determining the law goveming a branch of a fore1gn company. 

]. Application of Swiss Law to Certain Matters (Article 160 Swiss PIL Act) 

Applying the Jaw of the place of their organization to companies runs the risk that 
a company will be organized under a foreign law although 1t acts merely, if not 
only, through a Swiss branch in Switzerland. In such cases, the foreign company 
may be an empty shell and the Swiss branch its only place_ ofb~smes_s. In order_to 
avoid such risk and to protect persons entering into. relat10nsh1ps _with the Sw1ss 
branch of a foreign company, the Swiss legislator d~c1ded that certam matters must 
be govemed by Swiss law." The application of Sw1ss law here 1s clearly the mam-
festation of Swiss public policy. . 

Swiss law applies in particular with regard to the representat10n power of 
the branch (Article I 60(2) Swiss PIL Act cum Article 93_5(2) Sw1ss CO), the rules 
applying to the duty to register the branch m the Reg1ster of Commerce (Art1-

23 See SCHWANDER Î., 'Das Statut der intemationalen Gesellschaft', in: Revue suisse 
de droit international ét de droit européen 2002, pp. 57-77, at pp. 65-66. 

24 There is no legal definition of the branch of a comp~ny in Swiss law. However, 
the Swiss Federal Court has provided a definition that is not d1sputed, see ATF .108 II 122 

(124);ATF 1171185(88). . .. 
25 See, nevertheless, Article 160(1) of the Swiss PTL Act, the wordmg of ~hic~ 1s 

misleading and disputable as it refers to the regi~tered ?~fice of a company, ~es~gnatmg 
Swiss law as applicable to the branch. In reality th1s prov1S1on only states the pnnc1ple that 
foreign companies may have a branch in Switzerland. For further comments, see 
GUILLAUME F. (note 3), pp. 41 et seq. 

2~ See Article 160(1), second sentence, of the Swiss PIL Act. The applicatio~ oft~e 
provisions of Swiss Jaw on branches to specific m.atters in order to protect local busmess 1s 
the only meaning ofthis provision. 
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clc 160(3) Swiss PIL Act cum Article 935(2) Swiss CO and Articles 75 and 75a of 
the Swiss Register of Commerce Ordinance ), the company name of the branch 
(Article 952(2) Swiss CO and Article 70(2) of the Swiss Register of Commerce 
Ordinance) and commercial accounting (Article 957 Swiss CO)." As a result, even 
if the interna! relationships of a Swiss branch are governed by the foreign /ex 
societatis of the mother company, some of the external relationships are govemed 
by Swiss substantive law if the protection oflocal business so requires. 

However, the scope of application of Swiss substantive law to a Swiss 
branch of a foreign company is limited to the aim pursued, i.e., to protect local 
business. Hence, Swiss law does not apply to the representation power when the 
Swiss branch is active abroad. From the point of view of Swiss private interna
tional law, in such a case the /ex societatis of the mother company applies when 
determining an organ's or a legal representative's power ofrepresentation.28 

D. The Incorporation Theory in European Community Law 

It is of interest to meniion here that the principle of connection with the place of 
incorporation is also admitted as a primary rule in European Community law. 

Although European Community law does not provide any connecting factor 
for companies, one can refer to Article 48 of the Treaty establishing the European 
Community of 10 November 1997 (hereinafter: EC), which concems the freedom 
of establishment. Article 48 EC reads: 

'Companies or firms formed in accordance with the law of a Mem
ber State and having their registered office, central administration or 
principal place of business within the European Union shall, for the 
purposes of this Chapter, be treated in the same way as natural pèr
sons who are nationals of Member States.' 

Literally, this provision seems to stipulate Iwo requirements: (1) the company must 
be formed in accordance with the law of a Member State; and (2) the registered 
office or central administration or principal place of business of the company must 
be situated within the European Union. However, the national law of all the Mem
ber States at that lime required companies to have their registered office in the 
State whose law govemed their lega1 status. Thus it follows that in reality only one 
requirement must be fulfilled under Article 48 of the EC Treaty: the incorporation 

27 
MARTZ J.-D., Die inliindische Zweigniederlassung einer ausliindischen Unterneh

mung nach.schweizerischem IPRG, Bern 1995, pp. 48 et seq. 
28 

EBENROTH C.T./MESSER u. (note 10), p. 95; ÛIRSBERGER D., in: HONSELLNOGT/ 

SCHNYDER (eds.), Kommentar zum schweizerischen Privatrecht - Internationales Privat
recht, Basel/Frankfurt am Main 1996, ad Art. 160, No 14, p. 1195. 
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of the company in a Member State. -' 9 This interpretation of Article 48 EC has bccn 
confirmed by the European Court of Justice, which held that Member States must 
apply the incorporation theory towards companies formed in another Member 
State. 3° Furthennore, the principle of the recognition ipso jure of the existence of a 
company incorporatcd in another Member State has now been established in the 
case law of the ECJ.3' 

The ECJ stated also that, in accordance with the freedom of establishment, 
any company incorporated in a Member State may freely establish branches in 
another Member State.32 It follows from this case law of the ECJ that the mother 
company need not be active in the Member State where it is incorporated: it may 
pursue all its activities in the Member State where ils branch is established. The 
ECJ clearly stated that the reasons for a company's incorporation in another 
Member State other than the one where it is active through its branch are of no 
significance. _ _ _ 

This case law of the ECJ has had important repercuss10ns m prac!Jce as 
many companies are now formed in Member States whose company law is deemed 
to be more permissive (such as limited companies in England), although they are 
exclusively active in another Member State. By doing this, the managers of the 
company can reduce the scope of the company's liability and their own persona! 
liability, thus resulting in a serious risk for third·parties who enter mto relat10nsh1ps 
with such companies.33 Nevertheless, it seems that the Registers of Commerce of 
the Member States have no way of refusing the registration of such branches. 

On the other band, Member States may continue to apply their conflict of 
law rules ._,__ such as the connecting factor of the real seat - towards companies 
formed in a non-Member State, for instance, in Switzerland. With respect to its 
relations with Member States, Switzerland is indeed considered a third State. lt 
follows from this that Member States whose conflict of law rules refer to the real 
seat may apply this connecting factor to companies whose seat is in Switzerland. 
Furthermore, the requirements for establishing a branch of a Swiss company in a 

z<i See GOLDMAN B., 'La nationalité des sociétés dans la Communauté Economique 
Européenne', in: TFCDJP ~966-1969, pp. 215-246, at p. 222; LOUSSOUARN_Y., 'Le rattache: 
ment des sociétés et la Communauté Economique Europeenne', m: Me/anges offerts a 
Pierre-Henri Teitgen, Paris 1984, pp. 239-270, at p. 245. However, this issue is disputed; 
see EDWARDS V., EC Company Law, Oxford 1999, pp. 339 et seq. 

'"ECJ, 9 March 1999, Centras case, C-212/97; ECJ, 5 November 2002, Überseering 
BV case, C-208/00; ECJ, 30 September 2003, Inspire Art Ltd case, C-167/01. 

"ECJ, 9 March 1999, Centras case, C-212/97. 
32 ECJ, 9 March 1999, Centras case, C-212/97; ECJ, 30 September 2003, Inspire Art 

Ltd case, C-167/01. 
33 Thus it appears that, in addition to tax law, company law is an important factor in 

the choice of the State of incorporation. To provide protection to the creditors of companies, 
it will probably be necessary to adopt European company law instruments which regulate 
the liability in respect of insolvency pr0ceedings. 
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Member State arc detennined by the national law of each Membcr State as Swiss 
companies cannot take advantage of the above-mentioned case law of the ECJ. 
However, if a Swiss company creates a subsidiary in a Mcmber State such a com
pany will benefit from the freedom of establishment within the Eur~pean Union. 
As a result, this subsidiary will be allowed to freely establish a branch in another 
Member State, even if it has no activity in its State of incorporation. 

IV. Correctives to the Incorporation Theory in Favour 
of Third Parties 

Article 154 of the Swiss PIL Act is completed by special conflict of law rules 
which are correctives to the general principle that connects companies to their 
place of organization. 

A. Necessary Correctives to the Incorporation Theory 

1. Restriction of the Freedom of Incorporation in Cases of Abuse or 
Fraudulent Conduct 

The incorporation theory is characterized by the inherent risk that a company can 
be incorporated in a foreign State whose law prescribes only minimal requirements 
of formation and restricts the liability of the fonnders and directors of companies. 
This theory is derived from English private international law, according_to which 
the legal nature of companies is first determined by the domicile of origin - by 
analogy with a natural person. The domicile of origin being situated in the State 
where the company has been formed, the place of incorporation replaces the 
domicile of origin. Due to its source, the connection with the State of incorporation 
cannot be changed under English law and companies are in principle govemed by 
the same law from their formation until their dissolution.34 

Wben the Swiss legislator adopted the incorporation theory (Article 154(1) 
Swiss PIL Act), he referred to the place of organization of the company and devel
oped the connecting system by making it possible for companies to change their 
governing law. This reflects the acceptance of corporation law shopping among 
States. Nevertheless, although the basic rule leaves the founders a certain latitude 

34 
NORTH P.M./FAWCETT J.J., Private International Law, 13111 ed., London 2004, 

p. 175. 
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in their freedom of choicc, the Swiss legislator has made it clear that this freedom 
must be restricted in cases of abuse or fraudulent conduct." 

To prevent companies from evading their obligations, especially those re
lating to representation power and liability, Swiss private international law con
tains mies safeguarding the rights of the creditors of a C(!mpany whose business is 
carried out in Switzerland although it is incorporated abroad ('pseudo-foreign com
panies'). The idea is to avoid situatio~s where the creditors of a pseudo-foreign 
company find themselves confronted with a debtor who is a financial lure. 

2. Development of Community Case Law 

Before identifying the correctives to the incorporation theory in Swiss private in
ternational law, it is of interest to mention the development of the case law of the 
ECJ relating to the connection of companies. This case law is closely connected to 
the freedom of establishment inside the European Union (Articles 43 and 48 EC). 

In the Dai/y Mail case", the ECJ first decided that Member States are free 
to choose the connecting factor for companies. In this case, the ECJ held that the 
possibility for a company to transfer its seat from one Member State to another 
without losing its legal capacity is not resolved by European Community law, in 
particular by the mies conceming the right of establishment, and thus must be dealt 
with by the legislation of the Member States. 

Later the ECJ held in the Centras case" that, in accordance with the free
dom of establishment, a company formed under the law of a Member State may set 
up a branch in another Member State. Furthermore, it made clear that 

'the fact that a company does not conduct any business in the Mem
ber State in which it has its registered office and pursues its activities 
only in the Member State where its branch is established is not suffi
cient to prove the existence of abuse or fraudulent conduct which 
would entitle the latter Member State to deny that company the bene
fit of the provi'jjons of Community law relating to the right of 
establishment'. 

By these words, the ECJ implicitly admitted that the real seat theory is contrary to 
the principle of the freedom of establishment. Nevertheless, the ECJ stated that 
Member States may adopt appropriate measures for preventing or penalizing fraud 
'either in relation to the company itself, ifneed be in cooperation with the Member 
State in which it was formed, or in relation to its members, where it has been es-

35 See Message du Conseil fédéral, du 10 novembre 1982, concernant une lo(fédé
rale sur le droit international privé (loi de DIP), FF 1983 I 255 et seq., Nos 294.44. 
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"ECJ, 27 Scptember 1988, Dai/y Mail case, C-81/87. 
37 ECJ, 9 March 1999, Centras case, C-212/97. 
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tablished tha~ they .are .in fact attemptin_g, by mcans of the formation ofa company, 
to evade their obhgat10ns towards pnvate or public creditors established in the 
temtory of the Member State concemed'. Thus, the ECJ established in the Centras 
case the g~neral pnnctple ofjraus legis in European Community company law.)s 
. . This case law was confirmed by the ECJ later in the Überseering BV case," 
m wh1ch 1t held that Member States must apply the incorporation theory towards 
:;;i;pames formed m another Member State. Ne\Certheless, the ECJ stated again 

1

it is no~ inconceivable that oveniding requirements relating to the 
g~ner~ mterest, such as the protection of the interests of creditors, 
mmonty shareholders, employees and even the taxation authorities 
~ay, in ~e1:ain circumstances and subject to certain conditions, jus~ 
hfy restnct10ns on freedom of establishment. Such objectives cannot, 
however, Justify denymg the legal capacity and, consequently, the 
capac1ty to be a party to legal proceedings of a company properly in
corporated m another Member State in which it has its registered of
fice. Such a measure is tantamount to an outright negation of the 
freedom of establishment conferred on companies by Articles 43 EC 
and48 EC.' 

In the Inspire Art Ltd case," the ECJ took a step forward by deciding that a Mem
?er State could not impose ce~ain co~ditions prescribed in domestic company law 
m respect of company format10n relatmg to minimum capital and directors' liabil-
1ty to a branch of a company formed in accordance with the law of another Mem
ber State. Hence, a Member State cannot invoke 'grounds of protecting creditors, 
nor con1batmg 1mprope~ recourse to freedom of establishment or safeguarding 
fa1mess m busmess deahngs or the _effic1ency of tax inspections' in order to justify 
the apphcat10n of mandatory prov1s10ns of 1ts domestic legislation, even for the 
purpose of protectmg the_ mterests of other persons dealing with the company. 

li follows from th1s case law that, although European Community law refers 
to the ~ncorpqrat10n theory within the European Union, the necessity to provide 
c~rrecbves to the connecting factor in cases of abuse or fraudulent conduct is ad
m1tted by the ECJ. However, it is not quite clear what kind of correctives can still 
be invoked in this malter. 

. Swiss_private international law is clearer !han European Community Jaw in 
th1s respect: 1t prov1des two main correctives with regard to representation power 

38 
Same opinion: MENJUCQ M., Liberté d'établissement et fraude à la foi commu

nautaire, Paris 1999, pp. 550 et seq. 
39 ECJ, 5 November 2002, Überseering BV case, è-208/00. 
40 ECJ, 30 September 2003, Inspire Art Ltd case, C-167/01. 
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and liability.41 Whcre none of these two special cotTectivcs is applicable, one may 
invoke the general mies of public policy, the exception clause and the general 
principle of fraus legis42 in order to apply a law other than the organization law 
determined by Article 154(1) of the Swiss PIL Act. 

B. Restriction of Representation Power (Article 158 Swiss PIL Act) 

A company can only create legal relationships with third parties through organs or 
legal representatives. Since the laws of some States contain rules which · limit 
representation power, the good faith of contracting parties must be protected by 
restricting the grounds on which obligations entered into in the name of the com
pany are not valid. For this purpose, Article 158 of the Swiss PIL Act provides that 
a company may not invoke a restriction of an organ's or legal representative's 
representation power if such restriction is unknown ta the law of the State in which 
the other party has its place of business or ordinary residence, unless the other 
party knew or should have known of the restriction. 

The consequence of the said rule is that, although the /ex societatis deter
mines the powers of representation of persans acting for a company (see Arti
cle 155(i) Swiss PIL Act), the scope of the powers of representation is determined 
by Swiss law if the foreign company has contracted with a third party whose place 
of business or ordinary residence is in Switzerland. Therefore, a foreign company 
cannot invoke restrictions of its representation power un.der its own !ex societatis 
when such"restrictions do not exist for Swiss companies of the same legal form. 

The purpose of this rule is to protect the third contracting party who thought 
that an organ or a legal representative of the foreign company'' had a valid repre
sentation power.M ln other words, the third party must have been acting in good 
faith when he contracted with the persan who was representing the company. 

• 

41 See infra, IV, B and C. The Swiss PIL Act contains two other correctives which 
are not discussed here; one relates to claims arising out of the public issue ofequity and debt 
instruments (Article 156 Swiss PIL Act), the other to the protection of name and company 
narne (Article 157 Swiss PIL Act). 

42 See infra, IV, D, E and F. 
" Article 158 of the Swiss PIL Act is only applicable to the acts of the formai 

representatives of a company, i.e., an organ or a legal representative, and not to the acts of a 
contractual agent, which are govemed by Article 126 of the Swiss PIL Act. 

M See Article 9 of the First Council Directive 68/151/EEC of 9 March 1968 
(68/151/EEC), OJ No L 65 of 14 March 1968, p. 8, which contains the same rule. 
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C. Liability for a Foreign Company (Article 159 Swiss PIL Act) 

1. Application of Swiss Law Instead of the Lex Societatis 

The liability for the debts of a foreign company plays a central role in the protec
t10n of third party mterests. The main risk connected with the incorporation theory 
1s that, when choosmg the place of incorporation, the founders of a company are 
able ta choose the legal frarnework that best suits them. Therein lies the funda
mental ~eakness of the incorporation principle, which is the risk of formation of 
COlllpan'.es abroad only pro forma, The Swiss legislator tried ta establish a special 
rule _wh1ch would correct this risk by taking account of the interests of the Swiss 
cred1tors of pseudo-foreign companies." The basic idea was that the application of 
Sw1ss_ law would be more profitable for Swiss creditors than the foreign /ex so
~•et':lls. Furthermore, the Swiss legislator thought that creating the institution of 
hab1hty of the organs or legal representatives of the foreign company was the most 
reahstic way of fighting abuse or fraudulent conduct of the founders as such liabil
ity would efficiently protect the interests of the foreign company's creditors. How
ever, the elaboration of this special rule tumed out ta be very problematic and the 
scope of the final version is still highly debated." 
. _ According to Article 159 of the Swiss PIL Act, the liability of persans act
mg m the name of a company created un.der a foreign 1aw whose activities are 
carried out in 0

0

r from Switzerland i_s subject to Swiss law. This provision is the 
Sw1ss leg1slator s reply ta the pem1c10us effects of the incorporation theory on the 
hab1hty for the debts of a foreign company and the violation of requirements of 
Sw1ss cm~pany law. Unfortunately, as we will see, the final wording of Article 159 
of the Sw1ss PIL Act 1s unable to resolve the problems for which it was created. 

, . The main characteristic of Article 159 of the Swiss PIL Act is tha\ this pro-
v1s10n add_s an objective element to the application of the incorporation theory. In 
pnnc1ple, m the sa1d theory the /ex societatis is determined on the basis of a sub
jective element: the will of the founders ta incorporate the new company in a spe
ctfic SMe. When there is no material element to support the formai element, the 
connect10n of the comp~ny with its State of incorporation is purely virtual, thus 
placmg third parties at nsk of being misled by the false appearance created by the 
founders of the company. In order to remedy this risk, the material element of the 
place where the activities of a company are carried out intervenes by way of Arti
cle 159 of the Swiss PIL _Act. According to the said provision, Swiss courts may 
apply Sw1ss hab,hty law mstead of the /ex societatis if the foreign company has a 
close connection with Switzerland. This rule reconciles the basic principle of the 
mcorporat10n theory, which is the freedom of the founders ta choose the place of 
mcorporat10n of a new company. It also safeguards the interests of the company's 

45 Projet de loi (note 2), p. 352. 
46 See GUILLAUME F. (note 3), pp. 213 et seq. 
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creditors against the disadvantages arisîng from a purely subjective incorporation 
where the latter does not correspond with the place where the company is active in 
reality. 

2. Conditions of Application of Article 159 Swiss PIL Act 

The application of Article J 59 of the Swiss PIL Act is subject to the following 
conditions. 

The first condition is that a company - in the sense of Article 150 of the 
Swiss PIL Act - must have been forrned validly under foreign law. Therefore, the 
tex societatis of a company must not be Swiss law. Furtherrnore, Article 159 of the 
Swiss PIL Act applies only if the /ex societatis can be detennined by applying 
Article 154(1) of the Swiss PIL Act, which means that a company must have ful
filled the requirements of the Iaw of its organization State. Article 159 of the Swiss 
PIL Act cannot apply when the law goveming a company must be determmed 
according to Article 154(2) of the Swiss PIL Act, which refers to th~ law of the 
State in which the company is actually managed. In such case the s_aid State can 
only be Switzerland and thus the application of Article 159 of the Sw1ss PIL Act 1s 
to no avail. 

The second condition is that the activities of the foreign company must be 
managed in or from Switzerland. The place where the com~any ~arrie~ out its 
business is not relevant here.47 The company ·may carry out busmess m Sw1tzerland 
or abroad: the fact that it is managed in Switzerland is sufficient for the application 
of Article 159 of the Swiss PIL Act. On the contrary, if the company is managed 
abroad, Article 159 of the Swiss PIL Act is not applicable even if the company 
carries out business in Switzerland. What is important in this context is that, al
though govemed by a foreign law, the company gives the appearance _of being a 
Swiss company because of its place of management. Furthermore, Article 159 of 
the Swiss PIL Act must be interpreted in the sense that the company must actually 
be managed in Switzerland: Switzerland must be the place with which the com
pany is most closely cohnected from a management point ofvieW.48 As a ~esll:lt, the 
applicability of Article 159 of the Swiss PIL Act depends _on the deterrnmat10n of 
the place of central administration of the company, whtch 1s a part1cul";IY dtfficult 
exercise. As seen above, it is left to the Swiss judge in each case to dec1de whether 
the level of management of the company in Switzerland is sufficient in the sense of 
Article 159 of the Swiss PIL Act. 

"See ÜHANDCHI J. (note 11), p. 72; REYMOND PH. (note 18), p. 190. 
48 Thus the mere fact that a dummy representative of the company is domiciled in 

Switzerland is not sufficient for Article 159 of the Swiss PIL Act to be applicable. 
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The third condition is that the claimant must have believed in good faith 
that the company managed in Switzerland was Swiss." In other words, the claimant 
must have been misled about the fact that foreign and not Swiss substantive Iaw 
was applicable to the liability of the company. As a res~lt, only third parties may 
file a cla1m based on this provision. If the action for liability concems interna! 
relationships (i.e., relationships between the company and its members), Arti
cle 159 of the Swiss PIL Act is not applicable, and the /ex societatis is exclusively 
applicable to the liability of the company." 

The fourth condition is that the defendants in an action for liability must be 
th~ persans acting in the name of the company. The said wording must be inter
preted as including every persan who actually acts for the management or the ad
ministration of the company." Thus, the defendants can be any organ ofa company 
m the terrns of Article 55 of the Swiss Civil Code (hereinafter: Swiss CC) or any 
de facto· organ of a company. 52 According to this provision, any representative or 
agent of a company who is charged by law or the company statutes to fulfill com
pany tasks or who in reality fiùfills such tasks autonomously should be considered 
as a company organ.53 The representatives, agents, directors, managers, administra
tors or liquidators of the company (natural persans or legal entities) are concemed 
in particular. 

3. Consequences of Application of Article 159 Swiss PIL Act 

When Article 159 of the Swiss PIL Act is applied, Swiss law govems the Iiability 
of persans acting in the name of a company for violation of any company law pro
vision. Article 159 of the Swiss PIL Act is a corrective to the rule under which the 
/ex societatis should, in principle, govem the liability for violation of company law 
provisions (Article 155(g) Swiss PIL Act) and the liability for the company's debts 

49 
Decision of the Swiss Federal Court of 13 June 1994, published in Semaine 

Judiciaire 1994, pp. 687 et seq., at p. 689. See VISCHER F. (note 5), ad Art. 159, No 8, 
p. 1785; VON PLANTA A. (note 9), ad Art. 159, No 8, p. 1182. 

so See Article 155(t) and (h) of the Swiss PIL Act. 

" DUTOIT B. (note 5), ad Art. 159, No 7, p. 508; ÜHANDCHI J. (note 11), pp. 111 el 
seq.; REYMOND PH. (note 18), p. 192. 

52 
Swiss law is applicable when detennining the persons liable under Article 159 of 

the Swiss PIL Act. This exception to Article 155(e) of the Swiss PIL Act is imposed by the 
ratio legis of Article 159 of the Swîss PIL Act, whose application could be hindered if none 
of the persons acting in the name ofa company in Switzerland is regarded as an organ of the 
company under its lex societatis. Same opinion: ÜHANDCHI J. (note 11), p. 112; 
REYMOND PH. (note 18), p. 192. 

"See ATF 117 Il 570. 
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(Article 155(h) Swiss PlL Act)." On the othcr hand, Article 159 of the Swiss PIL 
Act does not apply to tortious or contractual liability. 

The liability of the organs of a pseudo-forcign company is governed by the 
rules of the Swiss Code of Obligations or the Swiss Civil Code relating to the li
ability of organs of the type of company that is most similar to the foreign com
pany concemed. The application of Article 159 of the Swiss PIL Act implies the 
transposition of the foreign company into the Swiss legal system, i.e., its classifi
cation in one of the legal categories of Swiss company law. When the foreign 
company does not correspond to any of the forms of companies existing in Swiss 
\aw, the application of Article 159 of the Swiss PIL Act appears to be very prob
lematic. This can easily occur since the notion of 'company' under Swiss private 
international law is very broad (see Article 150 Swiss PIL Act). If the classification 
of the foreign company reveals that il does not correspond to any forrn of Swiss 
company, the Swiss general rules of liability apply by analogy (see Articles 41 et. 
seq. and 55 Swiss CO). The sarne rule applies when the legal status of the corre
sponding form of Swiss company does not contain any special rule conceming_ .the 
company's liability. 

As a conflict of law rule, Article 159 of the Swiss PIL Act does not create a 
new forrn of liability in Swiss law: the said provision only allows the claimant for 
liability to invoke Swiss law instead of the /ex societatis. In this context, we should 
point out that the conditions under which the corporate veil can be pierced _are very 
restrictive under Swiss law." Article 159 of the Swiss PIL Act does not provide for 
the possibility of such a piercing: this provision is only a conflict of law rule and 
has no sultstantive content. 56 

Jnvoking Swiss law is left to the claimant's discretion: he will invoke Arti
cle 159 of the Swiss PIL Act only if the application of Swiss law would lead to a 
result in his favour, which would not be the case should the /ex societatis apply. ln 
our opinion, Article 159 of the Swiss PIL Act is not a mandatory provision: it only 
applies when the protection of the so-called weaker party would be possible only 
by applying Swiss law to the liability of persans acting in the narne of a foreign 

• 54 Therefore, Swiss substantive law applies not only to liability for violation of 
c0mpany law provisions but also to liability for the company's debts. As regards the liability 
for a company's debts, the scope ofliability of the organs of the company will depend on the 
Swiss legal forrn to which the pseudo-foreign company is most similar. Same opinion: 
REYMOND PH. (note 18), p. 191. However, some legal authors are of the opinion that Swiss 
substantive law applies only to lillbility for violation of company law provisions: 
EBENROTH C.T./MESSER U. (note 10), p. 90; GHANDCHI J. (note 11), p. 95. 

55 According to the case law of the Swiss Federal Court, the piercing of the corporate 
veil is allowed only to regard a single shareholder of a company as constituting an economic 
entity with the company (see, e.g., ATF 85 II 111; ATF 102 III 165) or to hold t~e moth~r 
company fiable for the debts of one of its subsidiaries (see, e.g., ATF 120 II 331) m certam 
circumstances. 

56 For further comments, see GUILLAUME F. (note 3), pp. 246 et seq. 
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company.
57 

Otherwise, the general rule applies and the lex societalis govems the 
question of the company's liability. 

4. Jurisdiction of Swiss Courts (Article 152 Swiss PIL Act) 

When Article 159 of the Swiss PIL Act applies", Swiss courts at the defendant's 
domicile or ordinary residence or al the place where the company is actually man
agcd have jurisdiction (Article 152 Swiss PIL Act). 

. The latter is particularly important when the defendant is not domiciled in 
Switzerland because it is the only possible forum in Switzerland. In such case, if 
the claimant wishes to file his action for liability before a Swiss court, he must 
invoke Article 159 of the Swiss PIL Act and in this case Swiss law is necessarily 
the goveming law." The place where a company is actually managed pursuant to 
Article 152 of the Swiss PIL Act is the place of its central administration, as it is 
when Article 159 of the Swiss PIL Act applies. 

However, if the defendant is domiciled abroad in a contracting State of the • 
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Com
mercial Matters adopted in Lugano on 16 September 1988 (hereinafter: Lugano 
Convention), the said Convention is exclusively applicable and the forum will in 
principle be the defendant's domicile (Article 2 Lugano Convention). In such case, 
Article 159 of the Swiss PIL Act cannot apply, unless the jurisdiction of Swiss 
courts can be based on a different provision of the Lugano Convention. 

D. Public Policy Exceptions 

If the conditions of application of neither of the two above-mentioned special cor
rectives to the incorporation theory are fulfillcd, it is possible to invoke the general 
rules of public policy and the exception clause in order to apply another law other 
than the one deterrnined under Article 154(1) of the Swiss PIL Act in cases where 
it is necessary to protect the interests of creditors of the pseudo-foreign company . 

57 
Same opinion: DESSEMONTET F., 'La responsabilité des organes en droit interna

tional privé', in: Aspects du droit international des sociétés - Journée suisse de droit inter
nationol du 25 novembre 1994 à Neuchâtel, Zurich 1995, pp. 149-174, at p. 164; DUTOIT B. 
(note 5), ad Art. 159, No 9, pp. 508-509; VON OVERBECK A., 'Droit des sociétés: 
l'article 159 de la loi fédérale sur le droit international privé revu', in: MEIER/SIEHR (eds.), 
Rechtskollisionen - Festschrififiir Anton Heini zum 65. Geburtstag, Zurich 1995, pp. 295-
304, at p. 303; SCHWANDER 1. (note 10), No 807, p. 353; VISCHER F. (note 5), ad Art. 159, 
No 3, p. 1784. 

58 
See decision of the Swiss Ferlerai Court of 13 June 1994, published in Semaine 

Judiciaire 1994, pp. 687 et seq., at p. 688. Sarne opinion: VISCHER F. (note 5), ad Art. 152, 
No 5, p. 1739. 
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1. Public Policy Clause (Article 17 Swiss Pl L Act) 

Ai..:cording to Article 17 of the Swiss PIL Act, the application of provisions of 
foreign law is excluded if such application would lead to a result that is incompati
ble with Swiss public policy. The said provision addresses the 'defensive' or 
'negative' face! of public policy by providing a mechanism that allows the judge to 
refuse the application of the foreign law designated as applicable under the Swiss 
conflict of law rules. Such refusai is justified when the facts of the case are such 
that the application of the relevant foreign rule would produce a result that departs 
so radically from the Swiss concepts of fundarnental justice that ils application 
would be intolerably outrageous to Swiss basic values." Article 17 of the Swiss 
PIL Act aims at safeguarding the basic moral, social, economic and political values 
of Swiss society.'" The public policy clause must be applied on a case-by-case 
basis. It may be invoked only if the application of the foreign applicable law would 
lead to a shocking result from the point ofview of Swiss law. 

The intervention of the public policy clause in the field of company law im
plies that the application of a provision of the /ex societatis would violate Swiss 
public policy in a specific case. ln the well-known Chilon Valeurs case," the Swiss 
Fcdcral Court held that, as a general limit to the incorporation theory, it is possible 
to apply Article 17 of the Swiss PIL Act to correct the connection of a foreign 
company to its State of organization ( deterrnined under Article 154(1) Swiss PIL 
Act). In the Chilon Valeurs case, the legal capacity of the foreign company was 
disputed. In particular, the defendant contested the claimant's legal capacity to sue 
in Swiss c0urts because of the allegedly fraudulent formation of the company 
abroad. According to the Swiss Federal Court, the mere fact that the laws of its 
State of organization allow a foreign company to proceed before the courts obvi
ously does not contravene the basic values of Swiss legal order.62 As a result, the 
debtors of a foreign company cannot invoke the public policy clause as a means of 
attempting to evade their obligations towards a pseudo-foreign company.63 

"See ATF 102 la 5'14 (581). 
60 See BUCHER A., 'L'ordre public et le but social des lois en droit international 

privé', Recueil des Cours 1993 II (239), pp. 9-116; LAGARDE P., Recherches sur l'ordre 
public en droit international privé, Paris 1959; ÛTHENIN-ÛIRARD S., La réserve d'ordre 
public en droit international privé suisse, Zurich 1999. 

"ATF 11711494 (501). 

"ATF 117 II 494 (502). 
63 Such mcans of defencc wcre allowed under the previous case law of the Swiss 

Federal Court with the so-called réserve du siège fictif See ATF 108 Il 398 (f): the Swiss 
Federal Court declared. the incorporation of a company in Liechtenstein null and void; as a 
result, it held the company to be without legal capacity in Switzerland because its real seat 
was in Switzerland and its scat in Liechtenstein only fictious. Due to the intervention of 
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The public policy clause could be applied for the purposc of protecting 
creditors, as this cornes under the social raie of a State and is included in its public 
policy." Article 17 of the Swiss PIL Act allows, for instance, the application of 
Swiss law instead of the /ex societatis to liability when the restricted conditions of 
application of Article 159 Swiss PIL Act prevent the intervention of the said provi
sion. The Swiss Federal Court, for instance, has ruled that Article 17 of the Swiss 
PIL Act could apply as a means of imposing the application of the principle of 
piercing the corporate veil when the application of the /ex societatis would lead to 
a result incompatible with Swiss public policy." However, the Court found that 
such requirement was not fulfilled in the case at hand. 

2. Application of Mandatory Provisions of Swiss Law (Article 18 Swiss PIL 
Act) 

Article 18 of the Swiss PIL Act provides that, due to their particular purpose, the 
application of mandatory provisions of Swiss law shall remain reserved, regardless 
of the law designated as applicable by the Swiss PIL Act. This provision addresses 
the 'offensive' or 'positive' facet of public policy by providing_a mechanism re
quiring a specific rule of Swiss law to be applied although the Swiss conflict of Iaw 
rules designate another law as applicable. The so-called lois d'application im
médiate are the provisions of Swiss law which apply without taking account of the 
law designated as applicable by the conflict oflaw rules. 

Although every mandatory provision of Swiss law could be considered as a 
loi d'application immédiate, it is quite rare that the said classification is admitted in 
a concrete case. The application of a mandatory provision of Swiss law to the legal 
status of a foreign company instead of its !ex societatis implies that the sa\d provi
sion belongs to the international public policy of Switzerland and that its applica
tion in the case at hand is necessary in light of ail circumstances of the case. 

Article 335 of the Swiss Civil Code provides, for instance, that a family 
foundation can be constituted for the purpose of paying the costs of the education, 
outfitting or maintenance of the members of the fami1y or for simi1ar purposes. 
However, as a general rule, it is prohibited to tie up property for generations (pro
hibition ofjideicommissa). With respect to this provision, the Swiss Federal Court 
ruled that so-called 'support foundations' are illegal under Swiss law; by allowing 
a person or farnily to use the foundation for a purpose other !han that specified in 

public policy, the pseudo-foreign company was not allowed to institute proceedings in 
Switzerland against its debtors. For further comrnents on the réserve du siège fictif, see 
GUILLAUME F. (note 3), pp. 124 et seq. 

64 
See Message du Conseil fédéral, du 10 novembre 1982, concernant une loi 

fédérale sur le droit international privé (loi de DIP), FF 1983 l 255 et seq., Nos.291 and 
294.44. 

"See ATF 128 lll 346 (350). 
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Article 335 of the Swiss Civil Code, such foundations aim at circumventing the 
prohibition ofjideicommissa.66 However, the Federal Justices did not regard Arti
cle 335 of the Swiss Civil Code as a loi d'application immédiate: they merely re
ferred to the fraus legis in order to declare the foundation at issue non-existent 
under Swiss law. Later in a similar case, the Swiss Federal Court ruled that Arti
cle 18 of the Swiss PIL Act does not apply to the formation of companies, thus 
invoking the incorporation theory.67 

On the contrary, in our opinion, Article 335 of the Swiss Civil Code is one 
of the rare rules of Swiss law which could be regarded as a loi d'application 
immédiate. In particular, the said provision should be applicable when the 
beneficiary of a foreign foundation is domi.ciled in Switzerland because the 
formation of a pseudo-foreign foundation can underrnine international public 
policy in Switzerland.'" But this does not mean that the foreign foundation should 
be regarded as non-existent in Switzerland. There are other possible correctives, 
such as the reintegration of the property of the foundation into the founder's 
inheritance. The Swiss Federal Court should have nuanced its decision by making 
it clear that Article 18 of the Swiss PIL Act was not applicable in the case at hand 
because the beneficiary of the foundation was domiciled abroad, Thal being the 
case, the affair lacked a sufficient connection with international public policy in 
Switzerland to justify the application of Article 18 of the Swiss PIL Act. One 
should note, however, that Article 18 of the Swiss PIL Act may apply in other 
circumstances, in particular when a company has been formed abroad for the 
purpose of avoiding certain mandatory provisions of Swiss law.69 

3, Observance of Mandatory Provisions of Foreign Law (Article 19 Swiss 
PILAct) 

According to Article 19(1) of the Swiss PIL Act, mandatory provisions of another 
law may be taken into consideration in lieu of the law designated by the Swiss PIL 
Act if interests which are legitimate and clearly preponderant under the Swiss con
ception of law so requir,, and if the case has a close connection with such law, The 
purpose of such a provision and the consequences of its application shall be con-

66 See ATF 108 Il 398 (403). 
07 ATF 117 II 494 (501-502). 
68 Same opinion: VON PLANTA A. (note 5), ad Art. 154, No 18, pp. 1144 et seq.; 

VISCHER F. (note 5), ad Art. 154, No 34, p. 1755. For further comments on Article 18 Swiss 
PIL Act cum Article 335 Swiss CC, see GUILLAU!vfE F. (note 3), pp. 282 et seq. 

69 See PERRIN J.-F ., 'Théorie de l'incorporation et cohérence de l'ordre juridique', in: 
DOMINICÉIPATRYIREYMOND (eds.), Etudes de droit international en l'honneur de Pierre 
La/ive, Basel/Frankfurt am Main 1993, pp. 141-150, at pp. 149 et seq. 

274 Yearbook of Private International Law, Volume 6 (2004) 

sidcred when deciding whether it is to be taken into account so as to reach a deci
sion compatible with the Swis_s conception of law (Article 19(2) Swiss PIL Act). 

This prov1ston, wh1ch 1s rarely applied, allows Swiss judges to take account 
of~ mandatory provision of a third State in certain circumstances. Its application is 
subJect to the following conditions: (1) the foreign provision must be mandatory in 
1ts legal_ system; (2)_the application of the said provision must bejustified by inter
ests wh1ch are leg1ttmate and clearly preponderant under the Swiss conception of 
law; and (3) the case must have a close connection to the law to which the manda
tory ,provi_sion belo~gs. Swiss judges will take account of a foreign mandatory 
p~ov1s10n _if so reqmred by a clearly preponderant interest, from the Swiss point of 
v1ew, havmg regard for the consequences of the application of the !ex societatis in 
the concrete. case. The application of Article 19 of the Swiss PIL Act presupposes 
that the foreign mandatory provision concerned is the only provision that can up
hold the public policy of Switzerland. This can occur only if no loi d'application 
immédiate of Swiss law is applicable. 

Under Article 19 of the Swiss PIL Act a mandatory provision of a foreign 
law other_ than the /ex societatis may be applied to the legal status of a foreign 
company mstead of 1ts /ex societatis; however, in light of the restrictive conditions 
o~ application of this provision, it is unlikely that the said provision would apply in 
th1s case, If necessary, the Swiss judge will try to find a loi d'application 
immédiate in Swiss substantive law instead of applying a mandatory provision of 
foreign law in lieu of the !ex societatis. 

E. Exception Clause (Article 15 Swiss PIL Act) 

Article 15(1) of the ·swiss PIL Act provides that the law designated as applicable 
by the Swiss PIL Act shall, as an exception, not apply if, in the circumstances, il is 
obvious that the case has only a remote connection with that law, but a much closer 
connection with another law. Furthermore, this provision shall not apply if the 
parties have made a choice of law (Article I 5(2) Swiss PIL Act). 

Article 15 of the Swiss PIL Act allows Swiss judges to exclude the applica
tion of the law designated by the conflict of law rule without weighing the interests 
al stake, but only by considering the closes! connection of the case with a specific 
State. The purpose of Article 15 of the Swiss PIL Act is not to reserve the applica
tion of public policy of Switzerland but rather to uphold the so-called principe de 
proximité (proximity principle)." It therefore follows that, if the parties have made 
a choice of law, there is no need to correct an inappropriate connection resulting 
from the blind mechanism of the conflict oflaw rules. 

70 
See LAGARDE P., 'Le principe de proximité dans le droit international privé 

contemporain. Cours général de droit intem~tional privé', Recueil des Cours 1986 I (196), 
pp. 9-237. . 
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Applying Article 15 of the Swiss PlL Act to correct the connection of coi:n
panies to the State of their incorporation pursuant to Article 154(1) of the Sw1ss 
PIL Act would be contrary to the system of incorporation. Such a system mst1tutes 
a purely formai connecting factor (the place of incorporation), without taking ac
count of the closest connection. Since the foW1ders are totally free to choose the 
place of incorporation of their company under Swiss private international law, the 
application of Article 15 of the Swiss PIL Act would be meanmgless m company 

law. 
Furthermorc, this provision cannot apply if there- is a choice of law clause. 

Since the formation of a company is an act which permits freedom of choice, the 
choice of a place of incmporation can be considered as a choice of law in the se~se 
of Article 15(2) of the Swiss PIL Act. Tue application of Article 15 of the Sw1ss 
PIL Act as a corrective to the incorporation theory is therefore exc!uded. The Sw1ss 
Federal Court has already made such a ruling on two occasions.

11 

F. The Fraus Legis Principle 

]. Application of the Fra us Legis Principle in Company Law 

Prior to the entry into force of the Swiss PIL Act in 1987, companies were_ gov
erned by the Jaw of the State designated in their Articles of Assoc1at10n or, m the 
absence of such a designation, by the law of the State where they were actually 
managed. Jhis rule had been established by the Swiss Federal Court, whose dec1-
sions were indirectly based on the incorporation theory for about forty years.

72 

However this conflict of law rule provided a corrective to the incorporation theory 
called th; réserve du siège fictif (reservation of the fictitious seat). According to 
this corrective, the seat designated in the Articles of Association was considered as 
fictitious when: (1) it had no connection with the factual reality; and (2) it was 
chosen only to escape the mandatory provisions of the State where the company 
was actually managed. n As a result, the application of this corrective meant that 
the foreign company w,.1.s considered as non-existent from the pomt of view _of 
Swiss Iaw. Accordingly, it was denied legal capacity and consequently the capac1ty 
to be a party to legal proceedings. The réserve du siège fictif is a good example of 
the application of fraus legis or misuse of rights in the field of company law. 

Since the Swiss lcgislator opted m Article 154 of the Sw1ss PIL _Act for a 
conflict of law rule directly inspired by the former case law, the quest10n anses 
whether the so-called réserve du siège fictif is sti!l applicable today. The Sw1ss 

" ATF 117 li 494 (501 ); ATF 128 Ill 346 (350-351). 
n See ATF 76 I 150; ATF 108 II 122; ATF 108 Il 398; ATF 110 lb 213. For further 

comments on these cases, see GUILLAUME F. (note 3), pp. 323 et seq. 

"See ATF 76 I 150 (159). 
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Fcderal Court answered this question negatively in 1991 ,Ï4 arguing that one of the 
principal aims of Article 154 of the Swiss PIL Act is to avoid that a foreign com
pany couJd be regarded as non-existent under Swiss law. This statement deserves 
approval in light of the undesirable consequences of the application of the réserve 
du siège fictif In the same decision, the Swiss Federal Court recalled that Swiss 
private international law refers to the incorporation theory, whose system does not 
include any corrective to combat fraus legis (in contras! to the system of the real 
seat). But paradoxically, the Swiss Federal Court continued its reasoning, trying to 
identify which provision of the Swiss PIL Act could apply as a corrective to the 
incorporation theory. The Federal Justices decided that Articles 17 and 18 of the 
Swiss PIL Act may in theory apply as correctives to the incorporation theory, but 
not in the case at hand. The above decision has been highly debated by legal 
scholars. 75 

Later the Swiss Federal Court held - in a malter relating to contract law -
that the prohibition of misuse of rights (Article 2 Swiss CC) is part of the public 
policy of Switzerland and may be invoked as a loi d'application immédiate by way 
of Article 18 of the Swiss PIL Act." ln another case, the Swiss Federal Court ap
plied the above reasoning to company law and ruled that the principle of piercing 
the corporate veil may not be invoked in the name of prohibiting the misuse of 
rights as a loi d'application immédiate, unless the application of the /ex societatis 
would lead to a result incompatible with Swiss public policy (Article 17 Swiss PIL 
Act)." We can conclude from this case law that, if the prohibition of rnisuse of 
rights may be invoked as a corrective to the incorporation theory as a manifestation 
of public policy in Switzerland (Article 17 Swiss PIL Act), the application of the 
fraus legis principle is also possible as a corrective to Article 154(1) of the Swiss 
PIL Act. 

74 ATF 117 II 494. For further comments on this case, see GUILLAUME F. (note 3), 
pp. 334 et seq. 

75 Ali le gal scholars regard the réserve du siège fictif as no longer applicable under 
the Swiss PIL Act, howcver, some view the fraus legis principle as a general principle of 
law in the field ofcompany law: DESSEMONTET F. (note 57), p. 166; DUTOIT B. (note 5), ad 
Art. 154, No 6, pp. 495 et seq., white others maintain that the fraus legis principle applies 
under cover of other correctives, such as Articles 17, 18 or 19 Swiss PIL Act: PERRIN J.-F. 
(note 69), p. 149; REYMOND J.-A., 'Sociétés étrangères en Suisse: exit fraus legis', in: 
DOMINICÉ/PATRY/REYMOND (eds.), Etudes de droit international en l'honneur de Pierre 
La/ive, Basel/Frankfurt am Main 1993, pp. 173-179, at p.-179; SCHWANDER 1., 'Note concer
nant l 'ATF 117 II 494', in: Revue suisse de droit international et de droit européen 1993, 
pp. 96-98, at p. 97; and others contend that the fraus legis principle does not apply at all in 
the field of company law: HEINI A., 'Note concernant l 'ATF 117 II 494', in: Revue suisse de 
droit des affaires 1993, pp. 64-65; VON PLANTA A. (note 5), ad Art. 154, No 16, pp. 1143 et 
seq.; VISCHER F. (note 5), ad Art. 154, Nos 19-20, p. 1751. 

"See ATF 128 III 201. 

"See ATF 128 Ill 346 (349-350). 

Yearbook of Private International Law, Volume 6 (2004) 277 



Two conditions must be fulfillcd for a_f;·aus legis to be admittcd in the law 
applicable to companies: (l) misuse of the private international law rule, i.e. Arti
cle 154( 1) of the Swiss PIL Act; and (2) the intent of the founders of the company 
to evade the law normally applicable in favour of another law that is more attrac
tive.78 More precisely, the application of the fraus legis principle implies that the 
main purpose of the incorporation of a company in the chosen State is to avoid the 
application of a specific mandatory provision relating to the legal status of 
companies. 

2. Consequences of Application of the Fra us Legis Principle as a Corrective 
to the Incorporation Theory 

The application of the fraus /egis principle as a corrective to Article 154( 1) of the 
Swiss PIL Act cannot result in the non-existence of the foreign company in Swiss 
law, but in a statement that the fraudulent act (i.e., the incorporation of the com
pany in the chosen State) is not opposable to third parties. This allows Swiss 
judges to ignore the law of organization of the company and to apply the law of the 
State in which the company is actually managed instead. In this way, the law appli
cable to the company is no longer determined by applying the primary rule (Arti
cle 154(1) Swiss PIL Act) but by the subsidiary rule (Article 154(2) Swiss PIL 
Act). In such case, the connecting factor of the place of central administration acts 
as a corrective to the connecting factor of the place of organization. 

However, when the company has been organized under a foreign law for the 
purpose of avoiding a prohibition existing in Swiss law, the intervention of fraus 
/egis may lead to the nullity of the company because of ils unlawful object." This 
may cause damages to the creditors of the company. Therefore, Swiss judges must 
take account of the practical consequences of the sanction offraus legis in the light 
of the circumstances of the case in hand before applying this corrective to the in
corporation theory.80 

• 

78 For further cornrnents on the conditions of application offraus legis in the field of 
cornpany law, see GUILLAUME F. (note 3), pp. 298 et seq. 

" See Article 52(3) of the Swiss CC, which reads as follows: 'The companies and 
establishments that have an unlawful or immoral abject cannot acquire the status of a legal 
pcrson.' 

8° For further comrnents on the sanction offraus legis in the field of cornpany law, 
see GUILLAUME F. (note 3), pp. 341 et seq. 
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V. Changing the Lex Societatis 

S":iss _pri;ate_ international iaw allows the !ex societatis to be changed without any 
pnor hqmdat10n of the company or new formation in the host State. There are four 
ways of ch~ging th~ governing law of companies in Swiss private_ international 
law: (1 )_ the mtemat10nal transfer of a company; (2) the international mergcr of 
compames; (3) the mtemat10nal demerger of companies; and (4) the international 
transfer of assets and liabilities. 81 

A. The Law Applicable to the International Transfer of a Company 

T~e i~ten:iational tran~fer ~f ~ c~mpany aJlows a company to change its /ex so
cze~alls w1thout any pnor hqmdat10n or new formation. 82 Since Swiss private inter
nallonal law follows the incorporation theory, the international transfer of a com
pany cannot be realized by a single transfer of the seat of the company. Moreover, 
the _transfer of the seat of the_ company is not a requirement for changing the gov
ernmg law of a company; 1t 1s only a consequence of its new incorporation in the 
host State. 

. . Any Company wishing to change ils /ex societatis has to fulfill ail the con-
d1t10ns of departure of the law of its State of origin, as well as ail the formai re
quirements of establishment of the law of the host State. The private international 
law mies aim_ to determine the scope of application of bath laws involved, in par
hc~lar to avmd a company which is in the process of changing its /ex societatis 
gomg through a period of time during which it is govemed by neither of the two 
laws concerned. 

81 
The international merger, demerger and transfer of assets and liabilities were 

introduced into ~he Swiss PIL Act by the new Swiss Merger Law, which came into force on 
1 !uly 2004. This n~w law, which provides for all types ofreorganization of entities under 
pnvate law, has rev1sed and amended the provisions of the Swiss PIL Act relating to the 
transfer of a company. · 

82 
Intem~tio~al ~ransfers of a company do not occur often in practice because such 

form_ ~f. r:emgan1zat10n !s not yet regulated in European Community Iaw, thus Jimiting the 
poss1b1httes oftransfemng a cornpany to or from Switzerland. The pre•draft of Proposai for 
a 14

th 
Company Law Directive on the cross-border transfer of the registered office oflimited 

companies of 20 April 1 ?97 pr~vided for the possibility to realize an intra-Community 
transfer of seat; however, 1t has smce been abandoned. The case Iaw of the European Court 
of Justice concerning the transfer of a company from one Member State to another (ECJ, 27 
Septernber 1988, Dai/y Mail c~se, C-81/87; ECJ, 5 November 2002, Überseering BV case, 
C-208/00; sec supra, IV.A.2.) 1s of course not applicable to the transfer of a company to or 
from Switzerland. 
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1. Transjèr oja Foreign Company to Switzerland (Articles 161 and 162 
Swiss PJL Act) 

A foreign company may change its !ex societatis to Swiss law without being liqui
dated or newly fonned (i.e., an immigration) if the following prerequisites are 
fulfilled: ( 1) the law of origin must allow the international transfer of companies; 
(2) the prerequisites set forth in the law of origin must be fulfilled; and (3) the 
company must be able to adapt itself to one of the forms of legal organization pro
vided by Swiss law (Article 161(1) Swiss PIL Act). 

The company is subject to Swiss law when it has effected ils adaptation to 
Swiss law and has a sufficient connection with Switzerland (Article 162 Swiss PIL 
Act). A company that is required under Swiss law to register in the Swiss Register 
of Commerce shall be deemed to have a sufficient connection with Switzerland 
when it proves that it bas transferred the center of its business activities to 
Switzerland (Article 162(1) Swiss PIL Act), or if il is not required under Swiss law 
to register in the Swiss Register of Commerce, when il becomes clear that the 
company intends to be govemed by Swiss law (Article 162(2) Swiss PIL Act). 

Furthermore, a company with stated capital - which has. to be registered in 
the Swiss Register of Commerce - must submit a report by a specially qualified 
auditor providing evidence that its capital stock is covered, as required by Swiss 
law, in order to be authorized to register in the Swiss Register of Commerce (Arti
cle 162(3) Swiss PIL Act). This obligation aims to protect the creditors of the new 
Swiss company. 

2. Transfer of a Swiss Company Abroad (Article 163 Swiss PIL Act) 

A Swiss company may subject itself to a foreign law without liquidation or new 
formation (i.e., an emigration) if the following prerequisites are fulfilled: (1) ail the 
requirements of Swiss law are met; (2) the company must continue to exist under 
the law of the host State; and (3) the creditors of the company must have been 
protected against the oisk of losing their right of action against the company 
(Article 163 Swiss PIL Act). 

The rights of the company 1 s creditors. are secured by public notification in 
Switzerland announcing the imminent transfer abroad and requesting creditors to 
announce their claims (Article 163(2) Swiss PIL Act). Furthermore, the company 
cannot be deleted from the Swiss Register of Commerce, and the places of debt 
enforcement and of jurisdiction remain in Switzerland as long as the rights of the 
creditors of the company are not safeguarded (Articles 164 and 164a Swiss PIL 
Act). 
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B. The Law Applicable to International Merger, Demerger and Transfer 
of Assets and Liabilities 

The international mergcr, demerger and transfer of assets and liabilities offer a 
wide range of possibilities for .reorganizing corporate entities on an international 
level. Contrary to the international transfer of a company, these tools always imply 
the part1c1pat10n of at least two companies which are governed by different !aws. 

1. The Law Applicable to International Merger 

A merger combines two or more companies in such a manner that at Ieast one 
i~itial company (i.e., an absorption) or ail of the initial companies (i.e., a combina
tion) are dissolved.83 Since an international merger presupposes that the two com
panies are go.vemed by different laws, the two substantive laws are applicable in 
parallel, and 11 is necessary to distinguish between the laws governing each of the 
two companies involved. 

a) Merger from abroad to Switzerland (Article J 63a Swiss PJL Ac() 

A Swiss company may take over a foreign company (i.e., an absorption by inuni
grat10n) or merge with it to form a new Swiss company (i.e., a combination by 
immigration). 

, As regards the foreign company, ils /ex societalis applies to ail aspects con
cemmg the transferring company; in particular, the following prerequisites must be 
fulfilled: (1) ils /ex societatis must allow the international merger; and (2) the re
quireme~ts of its /ex societatis regarding the le gal aspects of merger corrceming the 
transferrmg company must be fulfilled (Article 163a(l) Swiss PIL Act). 

ln particular, the rights of the creditors and partners of the company must be 
secured by the !ex societatis of the transferring company. This law will also govem 
the requirements to be fulfilled before the company is deleted from the foreign 
Register of Commerce. 

As regards the Swiss company, Swiss law and in particular the Swiss Fed
eral Law on Merger, Demerger, Conversion and Transfer of Assets and Liabilities 
of 3 October 2004 (hereinafter: Swiss Merger Law) apply to ail aspects which 

83 The i.ntemational merger is not yet regulated in European Community law; 
however, therc 1s a Proposai for a Directive of the European Parliament and Council on 
cross-border mergers of companies with share-capital of I 8 November 2003 (2003/0277 
(C?D)), which should enter into force in the near future. Since the Directive will apply only 
to mtra-Community mergers, it will not apply to a merger between a Swiss company and a 
company incorporated in a Member State. In such case, all the international aspects of the 
merger will be govemed by the private international law of each State involved. 
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concern the surviving company, as well as the transfer of assets and liabilities 
(Article l 63a(2) Swiss PIL Act). In particular, the transfer of contracls is governed 
by Swiss law. 

b) Merger from Switzerland abroad (Article 163b Swiss PIL Act) 

A foreign company may takeover a Swiss company (i.e., an absorption by emigra
tion) or merge with it to fonn a new foreign company (i.e., a combination by 
emigration). 

As regards the Swiss company, Swiss law applies to all aspects concerning 
the transferring company; in particular, the following prerequisites must be ful
filled: (1) the constitutive elements of a merger under Swiss law must be respected: 
in particular, the entire assets and liabilities must be transferred to the foreign com
pany uno actu and the participation or membership rights must be adequately pro
tected in the foreign company (Article 163b(l)(a) and (l)(b) Swiss PIL Act); (2) all 
the provisions of Swiss law applicable to the transferring company must be ful
filled (Article 163b(2) Swiss PIL Act); and (3) the creditors must be informed by 
public notification in Switzerland about the imminent merger and requested to 
armounce their claims (Article 163b(3) Swiss PIL Act). 

If the Swiss company is registered in the Swiss Register of Commerce, it 
cannot be deleted until the claims of ils creditors or partners have been secured or 
satisfied (Article 164 Swiss PIL Act). Furthermore, the places of debt enforcement 
and of jurlsdiction also remain in Switzerland until the claims of its creditors or 
partners have been secured or satisfied (Article 164a Swiss PIL Act). 

As regards the foreign company, its /ex societatis applies to all aspects con
cerning the surviving company, as well as the transfer of assets ~nd liabilities 
(Article 163b(4) Swiss PIL Act). In particular, the transfer of contracts is governed 
by the foreign law applicable to this company. 

2. The Law ApplicdfJ/e to International Demerger 

In a demerger, portions of the assets and liabilities of the demerging company are 
transferred to at least one newly fonned or already existing company in such a 
manner that the shareholders of the transferring company obtain participation or 
membership rights in the absorbing companies. This may occur either by the trans
fer of all the assets and liabilities (i.e., a division) or the transfer of one or several 
parts of the assets and liabilities (i.e., a spin-off) to other companies.84 

The only special rule governing international demerger in the Swiss PIL Act 
provides that the provisions of the Swiss PIL Act conceming mergers shall apply 
by analogy to an international demerger (Article 163d(l) Swiss PIL Act). Since a 

84 The international demerger is not yet regulated in European Community law. 
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demerger is nota symmetrical operation of a merger, Articles I 63a anù 163b of the 
Swiss PIL Act cannai be applicd by analogy without adjustments. As in the case of 
merger, one must distinguish bctwcen the laws governing each of the companies 
involved. 

a) Demerger /rom abroad to Switzerland (Article 163d cum Article 163a Swiss 
PILAct) 

A foreign company may transfer portions of assets and liabilities to a newly 
formed or already existing Swiss company (i.e., a demerger by immigration). 

As regards the foreign company, its /ex societatis applies to all aspects con
ceming the demerging company; in particular, the following prerequisites must be 
fulfilled: (1) its /ex societatis must allow the international demerger; and (2) the 
requirements of its /ex societatis conceming the legal aspects of a demerger in 
respect of the demerging company must be fulfilled (Article l 63a( 1) Swiss PIL Act 
applied by analogy). In particular, the rights of the creditors and partners of the 
company must be secured by the /ex societatis of the transferring company. This 
law will also govem the requirements to be fulfilled until the company is deleted 
fiom the foreign Register of Commerce. 

The transfer of assets and liabilities is also govemed by the /ex societatis of 
the demerging company (Article 163d(2) Swiss PIL Act). In particular, the transfer 
of contracts is govemed by foreign law of the demerging company. 

As regards the Swiss company, Swiss law and in particular the Swiss 
Merger Law apply to all aspects conceming the overtaking company. 

b) Demergerfrom Switzerland abroad (Article 163d cum Article 163b Swiss 
PILAct) 

A Swiss company may transfer portions of assets and Iiabilities to a newly formed 
or already existing foreign company (i.e., a demerger by emigration). 

As regards the Swiss company, Swiss law applies to all aspects concerning 
the demerging company; in particular, the following prerequisites must be fulfilled: 
(1) the constitutive elements of a demerger under Swiss law must be respected: in 
particular, in the case of a division by ernigration, the entire assets and liabilities 
must be transferred to the foreign company uno actu and the participation or mem
bership rights must be adequately protected in the foreign company (Arti
cle 163b(l)(a) and (l)(b) Swiss PIL Act applied by analogy); in the case ofa spin
off by ernigration, the participation or membership rights must be adequately pro
tected in the foreign company (Article l 63b(l )(b) Swiss PIL Act applied by anal
ogy); (2) all the provisions of Swiss law applicable to the_ demerging company 
must.be fulfilled (Article 163b(2) Swiss PIL Act applied by analogy); and (3) the 
creditors must be informed by public notification in Switzerland about the immi-
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ncnt demerger and requcstcd to announce their claims (Article 163b(3) Swiss PlL 
Act applied by analogy ). 

The transfer of assets and liabilities is also governed by Swiss law (Arti
cle 163d(2) Swiss P!L Act). In particular, the transfer of contracts is governed by 
Swiss law. 

If the Swiss company is registered in the Swiss Register of Commerce, it 
cannot be deleted until the claims of ils creditors or partners have been secured or 
satisfied (Article 164 Swiss PIL Act). Furthermore, the places of debt enforcement 
and of jurisdiction remain in Switzerland until the claims of its creditors or partners 
have been secured or satisfied (Article 164a Swiss PIL Act). 

As regards the foreign company, ils /ex societatis applies to ail aspects con
cerning the overtaking company. 

3. The Law Applicable to International Transfer of Assets and Liabilities 

A transfer of assets and liabilities entails the transfer by law of a lis! of ail the as
sets and liabilities or parts thereof, in accordance with an inventory, of the transfer
ring company to another company." The difference between a transfer of assets 
and liabilities and a demerger is that a transfer does not affect the rights of the 
shareholders. Except for this basic difference, a transfer of assets and liabilities is 
very similar to a demerger.86 As for an international demerger, the only special rule 
of the Swiss PIL Act governing the international transfer of assets and liabilities 
provides that the provisions of the said Act concerning mergers shall apply by 
analogy to an international transfer of assets and liabilities (Article 163d(l) Swiss 
PIL Act). Here again, one must distinguish between the laws governing each of the 
companies involved. 

a) Transfer of Assets and Liabilitiesfrom abroad to Switzerland (Article 163d 
cum Article 163a Swiss PIL Act) 

• 
As regards the immigration of assets and liabilities, a foreign company may trans-
fer portions of its assets and liabilities to at least one newly formed or already ex
isting Swiss company. 

The sarne rules apply mutatis mutandis to a demerger by immigration. 

85 The international transfer of assets and liabilities is not yet regulated in European 
Community law. 

86 This form of reorganization wîll most probably be often chosen because it allows 
the same kind of reorganization .as a merger or a demerger from an economic point of view, 
without the legal difficulties arising due to the incompatibility of the different legal forms of 
cornpanies involved. 
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b) Transfer ofAssets and Liabilities/i-om Switzerland abroad (Article 163d 
cum Article 163b Swiss PJL Act) 

As regards the emigration of assets and liabilities, a Swiss company may transfer 
portions of its assets and liabilities to at least one newly formed or already existing 
foreign company. 

As regards the Swiss company, Swiss law applies to ail aspects which c;,n
cern the transferring company; in particular, the following prerequisites must be 
fulfilled; ( 1) the constitutive elements of a transfer of assets and liabilities under 
Swiss law must be respected: if the transferring company transfers the entire assets 
and liabilities, they must be transferred to the foreign Company uno actu (Arti
cle 163b(l)(a) Swiss PIL Act applied by analogy); (2) ail the provisions of Swiss 
law applicable to the transferring company must be fulfilled (Article ! 63b(2) Swiss 
PIL Act applied by analogy); and (3) if the transferring company transfers the 
entire assets and liabilities, the creditors must be informed by public notification in 
Switzerland about the imminent transfer of assets and liabilities and requested to 
announce their claims (Article 163b(3) Swiss PIL Act applied by analogy)." 

The transfer of assets and liabilities is also governed by Swiss law (Arti
cle 163d(2) Swiss PIL Act). In particular, the transfer of contracts is governed by 
Swiss Iaw. 

If the Swiss company transfers its entire assets and liabilities, the places of 
debt enforcement and of jurisdiction remain in Switzerland until the claims of ils 
creditors have been secured or satisfied (Article 164a Swiss PIL Act). Furthermorc, 
if the Swiss company is registered in the Swiss Register of Commerce, it carmot be 
deleted until the claims of ils creditors have been secured or satisfied (Article 164 
Swiss PIL Act). . 

As regards the foreign company, its /ex socîetatis applies to ail a~pects con
cerning the overtaking company. 

4. The Law Applicable to Merger, Demerger and Transfer Contracts 
(Article I 63c Swiss PIL Act) 

The law applicable to merger, demerger and transfer contracts follows the general 
system existing in Swiss private intematfonal law88 : the contract is govemed by the 

" Although the application by analogy of Article l63b(3) of the Swiss PIL Act is 
excluded by the last sentence ~f Article I 63d(l) of the Swiss PIL Act, the said provision 
must apply to a transfer of the entire assets and liabilities to a foreign company. Otherwise, 
the situation of :the creditors of the Swiss transferring company would be worse in an 
emigration of the entire assets and liabilities than in a division by emigration, although the 
economical situation is exactly the same. 

88 Sec Articles 116 and 117 Swiss PIL Act. 
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law chosen by the parties~\ in the absence of a choice of law clause) the contract is 
governed by the law of the State with which it is most closely connectcd (sec Arti
cle 163c(2) and (3) Swiss PIL Act). Furtherrnore, the Swiss PIL Act presumes that 
the closest connection exists with the State whose law govems the surviving com
pany in the case of a merger (Article l 63c(2) Swiss PIL Act), the demerging com
pany in the case ofa demerger (Article I63d(3) Swiss PIL Act) and the transferring 
company in the case of a transfer of assets and liabilities (Article 163d(3) Sw1ss 
PIL Act). . 

However, the nature of a merger, demerger or transfer contract is specific as 
it constitutes the basis of the reorganization of the companies and specifies ail the 
rules applicable to the modification of the social structure of the companies in
volved. As a result, the said contract has a mixed nature: in certain aspects, it 1s 
classified in the legal category of 'contracts' and, in others, in the legal category of 

'companies'. 
As regards the aspects of company law, a merger, demerger or transfer con

tract must comply with the manda tory provisions of the company law applicable to 
the merging companies, including the provisions as to form, without taking _ac
count of the law chosen by the parties (Article 163c(I) Swiss PIL Act). In pract1ce, 
this means that the strictes! /ex societatis is applicable to the aspects of company 
Iaw of the contract, although the other aspects are govemed by the law chosen by 
the parties or the law of the most closely connected State. 

C, Common Provisions Applicable in Cases of Emigration of a Swiss 
Company 

The specific provisions previously described are completed by common provisio~s 
applicable to the four types of reorganization of companies. The common provi
sions aim to protect the rights of creditors or partners of a Swiss company which 
emigrates by operation of a transfer, merger, demerger or transfer of assets and 

liabilities. 
• 

J. Protection of Rights of Creditors and Partners prior to Deletion /rom the 
Register of Commerce (Article 164 Swiss PIL Act) 

As regards the rights of creditors, if a Swiss company is registered in the S~iss 
Register of Commerce, a specially qualified auditor must confirrn that the claJms 
of its creditors are secured or satisfied before the company 1s deleted or 1ts cred_t
tors must have agreed with the deletion (Article 164(1) Swiss PIL Act). 

89 The choice of Iaw by the parties is laid down in Article 116 of the Swiss PIL Act, 
which provîdes that the choice of law must be explicit or clearly evidcnt from the contract or 
the circumstances. Furthennore, the contract is govemed by the chosen law. 
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.. The ri~hts of partners of a Swiss company are also protected: a specially 
quahhed aud1tor must confirm that the foreign company has attributed the partici
pation or membersh1p nghts to the partners of a Swiss company entitled thereto or 
has made or secured a compensation payment or a settlement (Article 164(2) Swiss 
PIL Act). 

2. Jurisdiction over Actions for Exaniination of Participation and Member-
ship Rights (Article 164a(I) Swiss PIL Act) 

The members of a Swiss company who deem their participation or membership 
nghts no! to have been adequately safeguarded by the operation of a merger or 
d_emerger may ~le a spe~ial action to examine the participation or membership 
nghts."' Accordmg to Article l 64a(J) of the Swiss PIL Act, this special action may 
be filed either at the foreign domicile of the overtak:ing company or at the Swiss 
domicile of the transferring company. A foreign judgment will be recognized in 
Switzerland on the basis of Articles 25 et seq. and 165 of the Swiss PJL Act. 

However, if the Lugano Convention is applicable, Article 164a(l) of the 
Swiss PIL Act does not apply and the place of jurisdiction is determined by Arti
cle 16(2) of the Lugano Convention, which has priority over Article 2 of the 
Lugano Convention." Article 16(2) of the Lugano Convention confers exclusive 
jurisdiction on the courts of the seat of a company whose decision on participation 
or membership rights is disputed.92 In the case of a merger or demerger, the deci
sion on participation or membership rights is in fact taken by ail companies in
volved. As a result, the members of a Swiss company who deem their participation 
or membership rights not to have .been adequately safeguarded by the operation of 
a merger or demerger may file the special action for examining participation or 
membership rights either at the foreign domicile of the overtaking company or at 
the Swiss domicile of the transferring company, evcn though the Lugano Conven
tion is applicable. 

90 See Article 105 of the Swiss Merger Law. 

"Although this question is debated, Article 16(2) of the Lugano Convention should 
be interpreted broadly; see KROPHOLLER J., Europiiisches Zivilprozessrecht, 7th ed., Heidel.:. 
berg 2002, ad Art. 22, No 37, p. 257. In our view, an action for examining participation or 
~embership rights under Article 105 of the Swiss Merger Law falls within the scope of Ar
ticle 16(2) of the Lugano Convention. Same opinion: ÛIRSBERGER D./RODRJGEZ R., in: 
WATTER/VOGT/TSCHANI/DAENIKER (eds,), Basler Kommentar zum Fusionsgesetz, Basel/ 
Geneva/Munich 2005, ad Art. 164a lPRG, No 14, p. 1369. 

92 The application of Article 16(2) of the Lugano Convention means that the Lugano 
Convention is applicable when the seat of the company whose decision on the participation 
or membership rights is disputed is situated in a Contracting State of the Lugano 
Convention. 
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If the said action is lïlc<l in both jurisdictions, Article 23 of the Lugano 
Convention provides that the second court at which the action was brought shall 
decline its jurisdiction in favour of the first court. The judgmcnt shall then be rcc
ognizcd in the other contracting State without any special procedure being neces
sary (Articles 25 et seq. of the Lugano Convention). 

3. Retention of the Place of Debt Enforcement and Jurisdic(ion in Switzer-
/and (Article 164a(2) Swiss PJL Act) 

The rights of the creditors and members of a Swiss company are protected by re
taining the place of debt enforcement and jurisdiction in Switzerland until their 
claims are secured or satisfied (Article 164a(2) Swiss PIL Act). As a result of this 
protection, the creditors or members of a dissolved company are not obliged to 
bring an action based on company law against the overtaking company abroad. 

However, if the overtaking company has its seat in a confracting State of the 
Lugano Convention, the courts of the seat of the overtaking company have in prin
ciple exclusive jurisdiction (Article 16(2) Lugano Convention)." The above asser
tion, although true in cases of an international transfer of company, has to be quali
fied in the case of a merger, demerger or transfer of assets and liabilities because 
the organs of ail the companies involved have taken the disputed decision. In such 
cases, action may be brought either at the foreign domicile of the overtaking com
pany or at the Swiss domicile of the transferring company, even though the Lugano 
Convention is applicable. If action is brought in bath courts, the second court at 
which the action was brought shall decline its jurisdiction in favour of the first 
court (Article 23 Lugano Convention). 

A foreign judgment will be recognized in Switzerland on the basis of 
Articles 25 et seq. of the Swiss PIL Act or Articles 25 et seq. of the Lugano 
Convention. 

D. Recognition o~ International Transfers of a Company, Mergers, 
Demergers or Transfers of Assets and Liabilities among Foreign 
Companies (Article 164b Swiss PIL Act) 

Swiss private international law allows the recognition in Switzerland of interna
tional transfers of a company, mergers, demergers or transfers of assets and liabili
ties among foreign companies if they are valid under each law involved in the 
transaction (Article 164b Swiss PIL Act). Accordingly, any reorganization made 
abroad which does not involve a Swiss company will be recognized in Switzerland, 
regardless of whether the reorganization involves companies incorporated in dif
ferent States. 

93 See supra, V, C.2. 
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VI. Conclusion 

Th: place of organ_ization of a company is the primary rule chosen by the Swis~ 
le~1sl_ator. This connccti?g factor i~ directly inspired by the incorporation theory. Ir 
pnnc1ple, the place of mcorporat10n of the company is where the company ha, 
fulfilled publicity_or registration provisions (see Article 154(1) Swiss PIL Act). 
However, the Sw1ss leg1slator developed this connecting system by adding twc 
important characteristics. 

The fact that the founders of a company are allowed to choose the State of 
incorporation shows that the Swiss legislator favours the freedom of choice. When 
choosing this purely fonnal connecting factor, the legislator was aware that it im
plied a certain risk of corporation law shopping between States. When making their 
cho1ce, the founders w11l take account of the possibilities offered by the legal 
frarnework of the particular State. As regards the Swiss connecting system, the first 
important characteristic is the restriction of the freedom of choice in cases of abuse 
or fraudulent conduct as a means of protecting the interests of third parties, such as 
the credito_rs of a company whose business is carried out in Switzerland despite its 
mcorporatrnn abroad. Thus, Swiss private international Jaw contains rules safe
guarding the rights_ of the creditors ofpseudo-foreign companies (see Articles 158, 
15_9, 17 and 18 Sw1ss PIL Act). These provisions are complemented by the general 
pnnc1ple offraus legis, which is to be applied with caution, taking account of the 
possible effects on the rights of creditors in practice. 

The second important characteristic of the Swiss connecting system is the 
possibility for companies to change their goveming law without any prior Iiquida
l!on or new formation. This can be done in four ways: (1) the international transfer 
of a company; (2) the international merger of companies; (3) the international 
demerger of companies; and ( 4) the international transfer of assets arid Iiabilities. 
The lastthree are in place only since 1 July 2004 and thus it is difficult to predict 
how they will work in practice. At present, there are no corresponding provisions 
in European Community law providing for the international transfer of a company, 
the mternahonal merger or demerger of companies, or for the international transfer 
of assets and liabilities. Therefore, one can expect that these tools will not be used 
very often until corresponding regulations enter into force in European Comrnunity 
law .. The absence of legislation governing corporate restructuring and mobility 
w1thm the European Un10n prevents the realization of such operations between 
companies incorporated in a Member State and in Switzerland or at least makes it 
contingent on complicated legal arrangements. The number of cases of interna
tional reorganization involving companies incorpofated in a Member State and in 
Switzerland will probably remain small until the Member States have grown ac
customed to reorganizing companies on an international level within the European 
Union. However, thanks to its progressive law on this malter, Switzerland is ready 
to actively participate in the international reorganization of companies, which will 
most probably occur in the near future. 
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